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The underlying understandings of a constitutional system are modified from age to age by changes of life and circumstances and corresponding alternations of opinion.  It does not remain fixed in any unchanging form, but grows... and is altered with the change of the nation’s needs.


*****

It is in this sense institutions are the creatures of opinion.  Their breath and vigor goes out of them when they cease to be sustained by the conscious or habitual preference of the people whose practice has created them and new institutions take their place when once that practice is altered.   
--Woodrow Wilson (1908)            


Woodrow Wilson rejected the Founders’ Constitution of separated powers and checks and balances as “Newtonian” because he felt it was too rigid and mechanistic to be adaptable to the modern world.  Instead he believed in a “Darwinian” theory of government-- an organic system that evolved and adapted to changing environmental circumstances.


His views reflect what is known as the “living constitution” school or tradition which was warmly embraced by Progressives of Wilson’s day because the theory contemplates and accommodates a more expansive role for the Federal government.  Instead of separated powers which only produce fragmented policies or inter-branch gridlock, Wilson advocated “the synthesis of power in government” in his 1908 work, Constitutional Government.  In his words, “there can be no power which is not synthetic, which does not operate with organic unity; and there can be no constitutional government where the organs are not constantly under the control of public opinion.”
  


What Wilson had in mind in discussing the need for a “synthesis of power” in government was something along the lines of the British Parliamentary model in which the executive and legislative functions are brought together under the auspices of political party to develop a coherent set of national policies through the exercise of “common counsel.”

This is a theme that traces back to Wilson’s classic work as a graduate student (and his doctoral dissertation), Congressional Government, published in 1885.  However, by the time Constitutional Government was published 22 years later (when Wilson was president of Princeton), several things had changed.  First, the presidency had become more powerful under William McKinley and Theodore Roosevelt with America’s emergence as a world power after the Spanish-American War.   Second, House Speakers had become more powerful as party leaders in Congress under men like Thomas B. Reed (R-Maine) and Joe Cannon (R-Ill.).   Wilson’s first work might better have been entitled, “Committee Government” because he saw Congress as “government by committee,” or, more specifically, by committee chairmen.  His latter work might better be called, “Presidential Government” because Wilson now saw the occupant of the White House as the leader of his party and the nation--“at liberty, in law and conscience, to be as big a man as he can.”
  


Wilson’s two books span a period of remarkable transformation of the two branches of government that made Wilson’s hope for unified party government all the more possible and likely.  Indeed, it was something that came to fruition during Wilson’s own presidency, especially at its outset with the successful enactment of all of his New Freedom legislative programs in 1913-1914:  the Underwood Tariff Act and the first modern income tax; the Federal Reserve Act; the Federal Trade Commission Act; and the Clayton Anti-Trust Act.


However, as history reveals, unified party government would not become a permanent fixture in our constitutional system.  Sometimes its staying power for unified action would not hold through a single president’s tenure in office.  The Founders’ Constitution of separated powers would continue to resurface as Members of Congress re-flexed their muscles as independent representatives of their geographic constituencies and as members of a coequal branch of government with its own powers and responsibilities.  


Unified party government remains more the exception than the rule in the United States primarily because the Framers’ conception took deeper root than any attempts to transplant the British system on American soil.  The proof of this is evidenced in voter preferences:  In the latter half of the Twentieth Century, the presidency and both houses of Congress were under single-party control in only 16 of the 50 years (1953-54; 1961-68; 1977-80; and 1991-92).  Even then, unified party government did not produce anything close to total party unity during any significant portion of those 16 years. 


Nevertheless, Wilson did get one thing right in his analysis of our constitutional system, and that is that our Constitution is more a living, evolving organism than it is a fixed system based on immutable laws of physics.  And, just as our ideas of what the Constitution means and allows have changed over the last two centuries, so too have the powers, practices, structures, and relationships of Congress and the presidency evolved.  They just have not evolved consistently in the direction  Wilson had hoped they would.  Instead, the dynamics of power politics among the branches, parties, committees, and individual members within the Congress have seemed more cyclical than longitudinal.  Indeed, Wilson’s descriptions of Congress in the first decade of the Twentieth Century do not sound all that different from today’s Congress.


Of the House, Wilson wrote:

The House once debated; now it does not debate.  It has not the time.  There would be too many debaters, and there are too many subjects of debate.  It is a business body, and it must get its business done.


And of the Senate, he wrote:

The Senate has retained its early rules of procedure without material alteration.  It is still a place of free and prolonged debate.  It will not curtail the privilege of its members to say what they please.


And, comparing the two: “The Senate may remain individualistic, atomistic, but the House must be organic–an efficient instrument, not a talkative assembly.”


Moreover, Wilson captured the importance of party governance in the House at the time: “The Speaker is the undisputed party leader.”  He appoints the committees with “a view to the kind of legislation he wishes to see enacted.” Moreover, the Speaker determines “what proposals the House will hear,” and relies on the Rules Committee to “bring in a schedule of action” that will enable the House get at the things “the party leaders think it most expedient it should dispose of.”  The Speaker’s “direct control of the Rules Committee rounds out his powers as autocrat of the popular chamber”—a term Wilson immediately qualifies: the Speaker is, “in no proper sense of the word an autocrat”--his “extraordinary powers are not personal.”
    Wilson then discusses what is today called the “principal-agent” theory of party leadership:

He [the Speaker] is the instrument, as well as the leader, of the majority in controlling the processes of the House.  He is obeyed because the majority chooses to be governed thus.  The rules are of its own making, and it can unmake them when it pleases.  It can override the Speaker’s decisions, too, and correct its presiding officer as every other assembly can.  It has found it most convenient to put itself in the Speaker’s hands, its object being efficiency, not debate.


Given the impracticality of debating (let alone deliberating) over policy options in the whole House, committees are the arenas in which policy solutions are fashioned.  Yet the complaint remains from Wilson’s earlier work (notwithstanding the subsequent growth of the Speaker’s powers as party leader over legislation) that committees are too fragmented to produce coherent, well-coordinated, and effective policies that are easy for the public to understand or the Administration to administer:

It is very difficult for public opinion to judge such a body as the House of Representatives justly, because it is very difficult for it to judge it intelligently.  If it cannot understand, it will certainly be dissatisfied with it.  Moreover, it is very difficult for a body which compounds its legislation by so miscellaneous a process as that of committees to bring itself into effective cooperation with the other parts of the government–and synthesis, not antagonism, is the whole art of power.  I cannot imagine power as a thing negative, and not positive.
 


The similarities between today’s Congress and that of a century ago should not be allowed to obscure the fact that for most of the Twentieth Century, from roughly 1917 to 1970, party governance was minimal and committees were considered the principal locus of power, at least in the House. After a brief transition period of “subcommittee government” combined with “individualistic democracy” during the 1970s, party government began to reemerge in the 1980s, culminating in the 1994 Republican takeover of Congress.   Although Republicans instituted a new regime of rules reforms in the House in 1995 aimed mostly at improving the ability of committees to deliberate, there is no doubt that the reality of strong party leadership driving the legislative agenda (and even the contents of legislation), eclipsed any benefits that might have accrued to committee deliberation.


In contemplating for this roundtable whether any institutional changes could  help end the policy gridlock that hamstrings Congress, it is worth framing, as questions, the various goals Wilson suggested should guide each part of government in its active planning:

$ 
Do the changes comport with “prevailing popular thought and needs?” 

$ 
Will they provide “an impartial instrument of...national development” (presumably meaning one  aimed at fostering the national interest as opposed to advantaging particular interests at the expense of others)?

$ 
Will they help promote “stability” and “efficacy” in the operation of government? 


Wilson added that whatever practices serve these ends “are necessary to the system,” and those which do not “should be dispensed with or bettered.”  The history of constitutional government, he concluded, “has been an experimental search for the best means” to effect these ends.


One must ask whether this is Wilson the idealist or the realist speaking? Does our constitutional history, for instance, reveal a conscious, steady, and unidirectional effort by government leaders to alter their respective institutions in the interest of better reflecting  public opinion,  addressing popular needs, promoting the common good, and maintaining government stability and effectiveness? Certainly most changes in government can be defended, or at least rationalized, as falling under this broad umbrella of principled change.  That many of these experiments may have failed does not diminish the good intentions behind them.  But, are there other considerations and interests involved in how and why our institutions of government change?  
When it comes to Congress, political scientists have generated a vast amount of literature over the last century on the subject of congressional change.  How and why does the institution evolve?  Is it due primarily to internal forces?  If so, are those forces driven in large part by party efforts to set and control the nation’s policy agenda; by the individual member reelection imperative;  by members’ goals of acquiring greater internal policy influence and institutional power; or by the need to strengthen the institution in its lawmaking responsibilities and capabilities vis-a-vis the Executive Branch?  


Alternatively, is institutional change driven mainly by external forces, pressures and expectations, whether emanating directly from the voters, from the media, or interest groups not satisfied with the performance of Congress?  A somewhat related question is whether formal changes in congressional rules and procedures are merely ratifications of practices that have evolved informally in response to external pressures for access or internal demands for greater convenience.


Common sense would tell us the answer is all of the above, that is, that different changes in Congress happen for different reasons at different times, depending on the overall political environment and particular circumstances at the time they are instituted. Sometimes different changes occur simultaneously for different reasons.   At other times the same change may originate with different actors having different motives and results in mind.  


In both of the latter instances, the results are often mixed or produce unintended consequences.  Political scientist Eric Schickler refers to changes brought about by multiple interests as “disjointed pluralism” because of the mixed motivations and expectations of their sponsors, and therefore the often mixed results and unintended consequences they often produce.  In Schickler’s words, “Conflicts among competing interests generate institutions that are rarely optimally tailored to meet any specific goal.  As they adopt changes based on untidy compromises among multiple interests, members build institutions that are full of tensions and contradictions.”  Thus we have a Congress that over the years has been remarkably adaptable to changing environments, notes Schickler, yet one which at the same is “a never-ending source of dissatisfaction for members and outside observers.”


Schickler’s thesis poses the question of whether it is ever possible for Congress to get it right, that is: Can it produce mutually agreed upon, consistent, coherent, and effective changes that will satisfy those both inside and outside the institution?  Or, is such a hope a mere pipedream, totally unrealistic in such a pluralistic and partisan age?


Wilson’s ideal of the parts of government coming together as an impartial instrument for national development largely ignores the impediments posed by a robust, two-party system–something just a prominent in 1907 as it will likely be in 2007.  It is one thing to imagine unified party government in which the two branches operate in tandem to achieve the party’s legislative agenda for the nation.  Many presidents, including Wilson, FDR, LBJ, and George W. Bush, have briefly enjoyed such an arrangement.  It is quite another, however, to imagine any minority party allowing itself to become completely subsumed, co-opted, or marginalized under such a system.  Wilson brushes aside this concern by pointing out the minority can still make substantial contributions on non-partisan and technical legislation.  Moreover, “it is ready, at very short notice, to turn itself into an organization as complete and powerful as that of the majority, should the elections favor it and its leader become Speaker.”
 


It is not unrealistic to think that someday soon the noise and smoke of continuous  partisan fusillades will subside sufficiently for the two parties once again to talk and listen to each other.  That might allow for the bipartisan development of a new modus operandi that both strengthens the institution’s ability and capabilities to confront national problems and offset Executive Branch powers while preserving the two parties’ rights and responsibilities to argue their differing principles and policy approaches.  It is unlikely that this will require a vast new array of procedural and structural changes in the House or Senate.   It will more likely simply entail a willingness to settle down and deliberate and debate the issues in a reasonable and responsible manner?  


Wilson’s imagined synthesis between the branches in national policymaking is probably a bridge too far for America’s Congress–and we’re probably the better for it.  At the same time we should keep in mind that Congress, by its very definition, is “a coming together.”  Perhaps the first test of our system’s ability to end policy gridlock should be whether Members themselves can come together and devise effective ways to ensure a civil, collegial, and consensual lawmaking process.  That would be a positive step in the direction of preserving constitutional government as we know it.
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