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The object of constitutional government is to bring the active planning will of each part of the government into accord with the prevailing popular thought and need, and thus make it an impartial instrument of symmetrical national development; and to give to the operation of the government...both stability and an incorruptible efficacy....And it may be said that the history of constitutional government has been an experimental search for the best means by which to effect these nice adjustments.

(Woodrow Wilson            

In the real world of institutional politics, Congress is probably incapable of preparing for a new president in a rational and systematic way.  This is because the previous Congress usually left town  a bit hurriedly to campaign for its own elections--preoccupied with tying up enough legislative loose ends to make its rushed exit seem as orderly and dignified as possible.  The last thing on a departing Congress(s mind is how it might deal with a new president two months down the road.

When the new Congress meets for its early organizing activities in late November or early December, it is primarily concerned with electing its leaders, meeting and orienting the new freshman Members to the ways of Capitol Hill, and swapping campaign war stories.  The new Congress may be organizing at the same time the old Congress is wrapping up business in a lame duck session(giving new Members a sneak preview of things to come.

It is usually the winning presidential candidate who initiates the outreach to congressional leaders and their party caucuses in both houses (often even before the election), to begin developing a sound working relationship.  And it is a wise winning presidential candidate who includes his party leaders in Congress in immediate discussions over cabinet choices and legislative priorities.

Sometimes, if the new president is not a veteran of the Washington political scene, it is the seasoned congressional leadership that  attempts to take the lead in advising the president on what legislative items have the best chance scoring early victories (preemption).  But even former governors who are new to Washington(s inside-the-beltways know enough to strike when the iron is hot-- when they have momentum from a perceived electoral mandate and a surplus of political capital to expend.  Hard bargaining ensues as both branches maneuver to schedule their legislative priorities early in the new session.  Both know the window of opportunity will only be open briefly  and that overloading the agenda can doom the entire legislative program.

The process of crafting a legislative agenda for a new administration and Congress is a mutually reinforcing experience based on the country(s needs and political pressures for immediate action.  It is obviously made easier under  unified party government in which the leaders in both branches are of the same party, have run on the same platforms, and have the same constituencies.  It becomes more of a challenge under divided party government when it often takes a national or international crisis to bring the rival branches and parties together.

The purpose of this essay is not to dwell on what legislative issues will receive priority attention next year, depending on which party(s candidate wins, but rather on how Congress might begin to think institutionally about dealing with a new president regardless of party.  Such an approach might seem idealistic and unrealistic, yet given the strained relationships between the branches based on the experiences of the last eight years, a fundamental rethinking and re-calibrating of the relationship  may be essential if the two branches are to get any significant work done over the next four years. 

What(s Broke?
When Woodrow Wilson viewed our governmental system as an academic in his classic work, Congressional Government (1885), he concluded that nothing short of breaking out of our constitutional strait jacket would be needed to govern in the modern world.  The Madisonian system of checks and balances and separated powers only guaranteed extended policy paralysis in trying to address complex national problems.  The problem, as Wilson saw it, was not  so much a deadlock between the branches, though the division of powers was an impediment to effective action.  Wilson still considered the president the weaker actor( a  mere administrator:

The business of the President, occasionally  great, is usually not much above routine.  Most of the time it is mere administration, mere obedience of directions from the masters of policy, the Standing Committees.

Wilson thought the real problem was that government policy was dominated by the powerful chairmen of those (Standing Committees,( each operating in their own little  fiefdoms, looking out only for the particular interests within their  bailiwicks.  This myopic view meant there was no overall sense of or consideration for what was in the national interest--no central policy direction from the political parties, and thus no accountability to the people by the parties.  Ideally Wilson would have preferred amending the Constitution to permit the president to appoint the committee chairmen in Congress to run the executive departments of government ((cabinet government( was the title of one of his earlier essays).  But his publisher talked him out of including that suggestion in his book because it seemed too radical for most Americans to swallow.  Wilson(s fallback solution was to instill a sense of party direction, unity and discipline through the majority party caucuses in each house.  They would  set and implement a legislative agenda, thereby countering the domination by committee chairmen.  This was simply another manifestation of Wilson(s Anglophilic devotion to a Westminster-style parliamentary system.

By the time Wilson revised his earlier work in a series of lectures at Columbia University in 1907 (published as Constitutional Government in 1908) the American system had changed considerably.  Both the House speakerhip and the presidency had grown in stature and powers, under Speakers Thomas Brackett Reed (R-Maine) and Joe Cannon (R-Ill.), and Republican Presidents William McKinley and Teddy Roosevelt.  Wilson now saw that it was possible within existing constitutional arrangements to implement a form of party government with the president at its head and Congress as his loyal legislative minions, acting through party caucuses and strong leaders: 

The President is at liberty, both in law and conscience, to be as big a man as he can.  His capacity will set the limit; and if Congress be overborne by him, it will be no fault of the makers of the Constitution(it will be from no lack of constitutional powers on its part, if only because the President has the nation behind him, and Congress has not.  He has no means of compelling Congress except through public opinion.
 

 Wilson became president in 1913 with that new appreciation for the potential of the office, aided by a Congress with Democrats in control of both houses.  The powerful House Majority Leader and Ways and Means Committee chairman, Oscar Underwood (D-Ala.),  had already taken the Underwood Tariff Act on a test drive in the new majority(s well-oiled caucus machine during President McKinley(s last two years as president (1911-12).  Wilson packaged the tariff bill along with anti-trust legislation, the Federal Trade Commission and the Federal Reserve acts  under the label, (The New Freedom,( and moved them all through Congress in his first two years as President. 

Different presidents have subsequently had different governing styles and concepts of the office.  But the presidency would never be the same after  the potential for effective presidential leadership had been demonstrated.  Never mind that Wilson forgot some of his own early writings by ignoring the Senate in attempting to secure ratification of the Paris Peace Treaty after the Great War (Republicans had regained control of the Senate in 1918 and were not about to cede U.S. sovereignty to the extent Wilson(s proposed League of Nations charter seemed to call for). 

Power relationships have waxed and waned between presidents and Congresses ever since, depending not just on which parties controlled which branch at any time, but also on the leadership styles and personalities of presidents and congressional leaders, on the issues involved, the mood of the nation, and the state of the economy and international affairs.   Congress has swung back and forth between strong committee leadership and strong  party leadership control, while reacting to both passive presidents and active presidents.  But all the while Congress has remained close to its idea of being responsive to the wishes of the people based on election results and the inherent sense successful politicians have of their constituents( preferences. 

Reflecting on the last eight years of the Bush Administration, one is struck by the extent to which the president has dominated the system while still not accomplishing a great deal.  Bush(s  two terms might best be characterized as (the post-911/Iraq war era( because those two occurrences consumed so much time of the President, the Congress, and the media, often at the expense of pressing domestic concerns (viz., Hurricane Katrina).  Two of the president(s significant domestic victories just prior to and after the 9/11 terrorist attacks were his tax cuts and (no-child left behind( education initiative.  A third major accomplishment in his third year was the Medicare prescription drug benefit.  But other presidential priorities were virtually ignored by Congress (e.g., Social Security and Medicare entitlement reforms), even when Republicans were in charge.

The working environment of the president and Congress was effectively poisoned by differences over the Iraq war and the president(s growing tendencies to assert additional wartime prerogatives and powers in direct confrontation with Congress.   Increased secrecy, including the refusal to share information or even allow administration officials to testify before Congress led to a plethora of subpoenas and even contempt citations.  Congressional attempts to reorder some of the President(s budget priorities led to veto threats that seemed to paralyze Congress(s will to act.  The administration did little  to recognize or accommodate Congress(s legitimate rights of inquiry or its constitutional powers of the purse.  The antagonistic nature of the inter-branch rivalry led to deeper suspicions and mistrust that prompted talk in some quarters about impeachment.  

While the tendency in such dire circumstances is to seek some new legalistic solutions to repair the frayed cords that bind our system, past efforts to legislate our way out of inter-branch conflicts have proven wanting (viz., the budget act and war powers resolution).  Reform of governmental structures and processes is no guarantee of better governance, especially if leaders lack the  the desire and will to fix things.  If, on the other hand, a new administration and Congress make  a concerted effort to develop a sound working relationship, legalistic fixes will not only be unnecessary but could prove counterproductive by detracting from the valuable time and energy needed to tackle substantive policy challenges.

The Post-Partisan Illusion

Every new Administration comes to power with the President pledging in his Inaugural Address and State of the Union Message to bind the partisan wounds of the divisive election campaign and work closely with leaders of both parties in Congress to address the nation(s problems.  And House and Senate leaders likewise extend the rhetorical olive branch across the political aisle and down Pennsylvania Avenue in a nod to bipartisan problem-solving.  However, inevitably the honeymoon ends when the first controversial piece of legislation hits the floor, throwing off sparks generated by partisan frictions.

In 2009 the country will be led either by a Democratic President who promises to completely change the ways of Washington by introducing a new post-partisan approach to governing, or by a Republican President who has worked successfully with members of the other  party in the Senate on certain issues, but whose maverick ways have just as often alienated partisans within his own ranks.  Both candidates certainly believe they are capable of working across the aisle to establish  a more policy-friendly environment once they become president.  Yet neither candidate has clearly outlined exactly how they will establish and sustain any kind of lasting bipartisan (or (post-partisan() working ties with the Congress.  McCain has perhaps come closest by promising to institute a regular presidential question period in Congress `a la the British Parliament.  (Woodrow Wilson would be proud!)

The inevitability of electing as president the first sitting senator since John F. Kennedy should theoretically bode well for a two-way legislative expressway along Pennsylvania Avenue.  Woodrow Wilson, however, was skeptical about the ability of someone from Congress being able to handle the presidency:

A nominating convention does not look over the rolls of Congress to pick a man to suit its purpose; and if it did it could not find him, because Congress is not a school for the preparation of administrators, and the convention is supposed to be a search not for an experienced committeeman, but for a tried statesman....They make laws, but do not have to order the execution of the laws they make.

If a presidential convention does nominate someone who is or has been a member of Congress Wilson concluded, it does so (because it is thought that he has other abilities which were not called out in Congress,( such as Andrew Jackson and George Washington being great generals.  (Of late years,( Wilson went on to note, (a tendency is observable which seems to be making the gubernatorial chairs of the greater states the nearest offices to the Presidency....The governorship of  state is very like a smaller presidency; or, rather, the Presidency is very like a big governorship.(
 

   
Since Wilson wrote those words in the mid-1880s, seven of the 19 presidents (including Wilson himself) have been elected after being governors, and seven others were previously vice-president (only Harding and Kennedy were elected directly from the Senate in the 20th Century).  We will leave it to historians to determine whether sitting senators, sitting governors, or sitting vice presidents have gone on to be the most successful presidents.   

We have since come to understand, as did Wilson in Constitutional Government, that the modern presidency involves a lot more than simply executing the laws and administering the executive bureaucracy.  It also includes innovating policy solutions and moving the nation toward a desired goal.  Consider all the terms used by presidential scholars today in describing the office: the administrative presidency, the unilateral presidency, the rhetorical presidency, the legislative presidency, the national security presidency, the imperial presidency, and (thanks to a new school of legal thought propounded by the Federalist Society) (the unitary executive.(
What should interest us most is how presidents coming from different elective offices have exercised the powers of their new office and how well they have interacted with Congress.  Much depends, of course, on what they bring to the new office from the old in terms of political operating styles, the ability to forge critical relationships, and their success rates with their legislatures.  In the final analysis, though, one must concede that no previous experience can really prepare anyone for the daunting challenge of the U.S. presidency.  It is in a separate job category all its own(sui generis. 

Regardless of which sitting senator wins the White House in 2008, the president will still be the president, fighting to maintain the dignity and powers of that office.   And Congress will still be the Congress, striving to right the damage done to it by a president who did not respect its institutional legitimacy and integrity.  Both  branches will initially have some common goals stemming from the perceived will of  the people as expressed in the  November elections.  That in turn  should form some basis for early cooperation and at least some modicum of bipartisanship--  regardless of whether  we have unified or divided party government.  But that cannot paper over the inevitable differences that will arise between the two houses, between the parties within Congress,  and with their opposite number in the White House.  

The temptation (or implied imperative) will still be for the majority party in Congress to define  and distinguish itself from the minority party for the sake of clarity and accountability at the next elections.  By the same token, the new  President will strive to put his own brand on legislation for the sake of promise-keeping (and a historical legacy).   No President (short of a tyrant) will have it within his powers to induce or compel the parties in Congress to abandon their party labels and convictions for the sake of non-partisan, national solutions.  

While party factions were not something Madison included (let alone hoped for) in his intricate constitutional system of checks and balances, he wrote in the Federalist Papers of the inevitability of contending factions: (Liberty is to faction what air is to fire(an element without which it instantly expires.(
  And what are political parties but conglomerations of disparate factions?   By the election of 1800 Madison was in the thick of the newly emerging two-party rivalry between the Jeffersonian Republicans and the Washingtonian  Federalists.  The tradition of a strong, two party system has deep roots in the early political development of our nation, and roots are hard to shake or reshape.

Rather than attempting to perpetrate the illusory myth of a post-partisan nation, the two parties and branches should exalt in our country(s strength in diversity and let the collision of differences play-out in a civil, respectful, and deliberative manner.  Or, as Madison put it,  (Ambition must be made to counteract ambition.( 

In a nation that is divided  roughly down the middle between the two parties, it should be the responsibility of our political leaders to educate the people about the messiness of our democratic system due to the clash of ambitious interests both inside and outside the government, and the need to build a broad consensus within the government and the country before embarking on any bold new policy directions.  A representative democracy can only be sustained over time if it has the continuing support and trust of the people.  And that can only happen if a vast majority of the citizens have confidence that the government(s decisions are made in a free, fair, and inclusive manner.  Is such a modest change in the work ways of Washington still possible in today(s politically polarized environment?  Such a change in itself would be a significant accomplishment for the new president and Congress.
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