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Citizen science programs offer substantial opportunities
to improve the quality of public decision making, and to
call government attention to issues and problems that
might otherwise escape government notice.

In designing citizen science programs to affect public
decision making, organizers should consider who the
relevant public decision maker(s) may be. This should then
prompt consideration of any provisions of law or policy that
may invite or constrain the decision makers’ use of citizen
science outputs. In turn, the citizen science program may
be structured or designed in order to take advantage of
these opportunities and avoid any constraints. Citizen
science program designers can work with agencies or
other data end-users in the initial stages of program
development. Part of this process may include entering
into formal or informal agreements with relevant public
decision makers for provision of data and expectations
with regard to data quality and timeliness. Co-design
can align aspects of the project with the appropriate
regulations and institutional requirements. Finally, the
interaction of the citizen science program with decision
makers should be communicated to volunteers including,
where necessary, training to meet any requirements or
expectations that can affect the influence and utility of
the outputs on public decisions.






APPENDIX: LEGAL CONSTRAINTS
AFFECTING CITIZEN SCIENCE

IN FEDERAL, STATE, AND

LOCAL PUBLIC DECISIONS

The Appendix to this report identifies a that seek to influence and improve public
substantial number of legal provisions decisions. In particular, these include
that suggest areas for attention by the legal requirements that affect:
designers of citizen science programs

Human Subjects
Institutional Review Boards
Timing and Process

Comment periods in rulemaking
Environmental Impact Assessments

Evidence and Tribunals

Record Review

Expert Testimony (Daubert)
Filing Court Cases
Motions

Advisory Committees

Federal Advisory Committee Act
State/Local Advisory Body Requirements
Data Quality
Information Quality Act
Peer Review

Agency Guidelines
State and Local Requirements

Survey Methods

Paperwork Reduction Act

Privacy

Privacy Act

Children’s Online Privacy Act
Freedom of Information Act
Public Records Laws
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This appendix identifies and explains legal
constraints that may apply to particular in-
teractions of citizen science programs with
governmental entities. It uses a question
and answer format to discuss some of the
more important issues that citizen science
program designers may need to consider if
they anticipate their results being used and
relied upon in public decision processes.

WHAT INFORMATION
OR DATA QUALITY
REQUIREMENTS APPLY
TO GOVERNMENTAL USE
OF CITIZEN SCIENCE?

In general, persons may present citizen
science outputs to elected officials and
governmental agencies in the same man-
ner as any other communication. However,
presenting this information in a way that
governmental agencies will be inclined or
able to use it may require additional atten-
tion to methodology and quality assurance.
Typical limits or constraints come in two
types: one, methodological or data quality
assurance requirements that apply broadly
to almost any governmental dissemination
of information, and two, specific require-
ments that prescribe quality standards
for use of science in individual programs.
This section addresses the first of these.

Information Quality Act

For citizen science activities that are in-
tended for use by federal agencies, it is
important to recognize the data quality
requirements that apply if a federal agency
is itself expected to disseminate the citi-
zen science information to the public or
to targeted non-governmental users. In
2000, Congress passed the Information
Quality Act (sometimes called the Data

Quality Act) to encourage development
of procedures to ensure and maximize the
“quality, objectivity, utility, and integrity of
information (including statistical informa-
tion) disseminated by Federal agencies.”*

The Act directed the Office of Management
and Budget (OMB) to adopt guidelines for
federal agencies to address these goals. It
further directed the federal agencies there-
after to issue their own quality guidelines
and to establish administrative mecha-
nisms allowing affected persons to seek
and obtain correction of any information
disseminated by the agency that does not
comply with the OMB guidelines. Thus, ifa
citizen science project is directed at a spe-
cific federal agency, it will be worthwhile
to examine the guidelines issued by that
agency under the Information Quality Act.

The key terms defining applicability of the
Information Quality Act are “information”
and “disseminated by the agency.” If citi-
zen science information is provided to an
agency but will not be disseminated by the
agency, then the OMB and agency-specific
guidelines will not apply to it.

* Information is defined by the OMB
guidelines broadly as “any communi-
cation or representation of knowledge
such as facts or data, in any medium
or form."* It includes “information that
an agency disseminates from a web
page, but does not include the provision
of hyperlinks to information that others
disseminate."”®

* Dissemination means “agency initiated
or sponsored distribution of information
to the public.” Dissemination does not
include sharing of government informa-
tion within or among government agen-
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cies. It does not include correspondence
between a federal agency and persons
or individuals. Nor does it include infor-
mation that the agency discloses simply
in response to external requests under
the Freedom of Information Act or simi-
lar laws. Dissemination also does not
include information that the agency pos-
sesses simply because it is contained in
public filings or adjudicative processes
administered by the agency.?®

Data quality guidelines of OMB and the
federal agencies under the Information
Quality Act may be of interest to citizen
science participants, particularly if they
expect the agency to take responsibility for
disseminating the results of their projects.
However, the guidelines and the require-
ment of the Act do not apply to information
that participants in citizen science supply
voluntarily to agencies simply to inform
agency activities, priorities, or agency re-
search programs.

If a citizen science project is funded by a
federal agency, the project must comply
with whatever terms are in the funding
agreement, but if the agency provides fund-
ing and leaves it up to the researcher to
decide how or whether to disseminate the
results and in what form, then the agency
is not deemed the initiator nor the spon-
sor of the information and the guidelines
do not apply.?”

Where the guidelines do apply, OMB in-
structs federal agencies to adopt a basic
standard of information quality. This in-
cludes criteria for objectivity, utility, and
integrity. The OMB guidelines further direct
federal agencies to develop a process for
reviewing the quality of information before
it is disseminated by the agency.?® Thus,

if a citizen science project is intended to
generate information for dissemination by
a federal agency, participants should be
aware of agency review processes. The
OMB guidelines create a presumption of
objectivity if data and analytic results have
been subjected to formal, independent,
external peer review; but the guidelines do
not require peer review for all information.
In general the OMB guidelines direct the
agencies to apply stricter quality standards
to dissemination of information that is likely
to be “influential” (viz. information that “will
have or does have a clear and substan-
tial impact on important public policies
or important private sector decisions.”)?°

With respect to analysis of “risks to human
health, safety, and the environment” the
OMB guidelines direct the agencies to
adopt “or adapt” the data quality principles
enacted by Congress in the Safe Drinking
Water Act Amendments of 1996,% includ-
ing best available peer-reviewed science,
and use of data collected using accepted
methods or best available methods; how-
ever, OMB allows even these standards to
be waived temporarily under urgent situ-
ations such as imminent threats to pub-
lic health or homeland security.®' Again
these standards apply to agency-initiated
or sponsored dissemination of information,
as opposed to information received from
the public. But they do suggest sensi-
tivities that agencies will have when using
(or seeking to replicate) citizen science
products in their own work and outreach
activities.

Peer Review

In 2005, the OMB released an addition to
the OMB guidelines, primarily focused on
scientific information. This OMB “Peer
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Review Bulletin” states that federal
agencies must apply peer review to
influential scientific information prior
to its dissemination to the extent per-
mitted by law; and it further directs
that “highly influential scientific as-
sessments” (defined as information
whose dissemination could have a
public or private sector economic
impact greater than $500 million, or
be novel, controversial, or precedent-
setting) must be peer reviewed ap-
plying rigorous forms of independent
peer review. Scientific assessments are
defined as evaluations of a body of scien-
tific or technical knowledge synthesizing
multiple inputs and research products.®?

However, “an information product is not
covered by the [Peer Review] Bulletin un-
less it represents an official view of one
or more departments or agencies of the
federal government.” Specifically, the
Bulletin excludes even research produced
by government-funded scientists “if that
information is not represented as the views
of a department or agency.”®® Thus, in
general, the peer review bulletin will
rarely apply directly to citizen science
products unless they become part of
a synthesis of work and are released
as the agency’s own views.

Agency Guidelines

The Environmental Protection Agency
has issued extensive guidelines under
the Information Quality Act. These em-
phasize the agency’s respective roles as:
a collector and generator of information, a
recipient of information (that external par-
ties volunteer or provide under statutory
and other mandates), a user of informa-
tion, and a conduit for information.3* EPA

specifically states that it applies quality
assurance requirements to information that
is collected and submitted by others if it is:

* Collected through contracts with EPA;

* Collected through grants and coopera-
tive agreements with EPA; or

* Submitted to EPA as part of a require-
ment under a statute, regulation, permit,
order or other mandate.

EPA applies detailed quality requirements
to information generated or collected by
contractors by including these in the con-
tract; and “although EPA has less control
over grantees than contractors, EPA can
and does include conditions in grants and
cooperative agreements requiring recipi-
ents to meet certain criteria.” In 2012 EPA
published a “Scientific Integrity Policy”
which states that “all contractors, grantees,
collaborators and student volunteers of the
Agency who engage in scientific activi-
ties are expected to uphold the standards
established by this policy and may be re-
quired to do so as part of their respective
agreements with the EPA."%5 EPA’s Quality
System web page further identifies qual-
ity standards that should be applied by
external organizations working for EPA.%®

Data that must be submitted under regula-
tory requirements (permits, certifications,
reporting requirements) are subject to
regulatory and statutory quality standards
of the individual regulatory programs and
permit requirements. These may establish
sampling protocols and Quality Assurance/
Quality Control (QA/QC) standards.

In its Information Quality Act Guidelines,
EPA defines a fourth category of informa-
tion “submitted by others™
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¢ Information that is either voluntarily sub-
mitted to EPA in hopes of influencing a
decision or that EPA obtains for use in
developing a policy, regulation, or other
decision.

This category may fit many citizen
science efforts aimed at changing
agency policy, producing a desired
outcome, or providing support for a
new agency action. EPA notes that for
this category it intends to develop fac-
tors in the future to assess the quality of
these voluntary submissions or information
that the Agency gathers for its own use,*”
however, the Agency has not published ad-
ditional guidelines in this area for voluntarily
submitted information.

As with the OMB Guidelines, the EPA
Guidelines note that they do not apply
to information distributed by recipients
of EPA grants, cooperative agreements,
or contracts where the recipient (rather
than EPA) determines the type and man-
ner of communication or publication and
disclaims that the results represent EPA’s
official position. The Guidelines do apply if
EPA distributes information submitted by
an outside party in a manner that reason-
ably suggests that EPA endorses or agrees
with it, indicates that the information sup-
ports or represents EPA’s view, or if EPA in
the course of its distribution proposed to
use the information to support a regulation,
guidance, policy, or other Agency decision
or position.®® In short, citizen science
products submitted to the agency do
not trigger the guidelines, but if the
agency adopts or endorses them in
the context of an agency-initiated
dissemination, then the EPA must
apply its quality standards.

The Department of Interior's Information
Quality Guidelines largely follow the OMB
Guidelines. However the Department fur-
ther notes that if it “relies upon” technical,
scientific, or economic information “sub-
mitted or developed by a third party,” that
information will be subject to “the appropri-
ate standards of objectivity and utility.”*°
Where the information provided by third
parties “can be verified” the Department
will apply the data quality standards;
where it is relied upon (e.g., reports of
wildlife sightings) but “is not verifiable”
the Department must make the source
“transparent to the public” but the origi-
nal information will not be subject to the
Guidelines.*®

Even when the Information Quality Act
applies, in general the OMB and agency
guidelines do not create legal obligations
enforceable by third parties (other than the
requirement to have a procedure for data
correction).” The Act and guidelines are
intended to guide the agencies themselves,
but not to allow third parties to sue agen-
cies for dissemination of information that
does not meet these standards. However, it
should be noted that challenges to agency
actions (permit denials, rulemakings, etc.)
that can be filed under the Administrative
Procedure Act (APA) may allege that fail-
ures to follow the Information Quality Act
make the governmental action “arbitrary
and capricious,” an “abuse of discretion” or
lacking in “substantial evidence” in violation
of the APA.*? Thus, federal agencies have
every incentive to apply quality standards
whenever possible if they intend to rely
on externally-submitted data to support a
decision that affects persons or property.
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STATE AND LOCAL DATA
QUALITY REQUIREMENTS

Broad state requirements addressing data
quality are not typical. More often states
have statutory requirements that relate
to data needed by particular regulatory
programs. Numerous states also have stat-
utes relating to rulemaking activities that
require reviews by legislative bodies; and
these review processes may themselves
give rise to de facto data quality require-
ments. Some states, for example, impose
requirements that state regulations cannot
be more stringent than comparable fed-
eral requirements without specific findings
being made.*® These requirements may
effectively drive demand for data qual-
ity even though the laws themselves do
not specify the standards. Thus, citizen
science projects attempting to drive the
state regulator to adopt more stringent
standards may need to meet high stan-
dards in order to show the need for action.

Local governments rarely impose data
quality requirements by ordinance.
However, when data are used for deci-
sions regulating land use and develop-
ment decisions, local governments may
require some greater level of quality for
data leading to denial of an application,
as they may expect to be challenged in
court by a developer-applicant regarding
the basis for their decision.

WHAT LIMITATIONS
APPLY TO CITIZEN
SCIENCE EFFORTS THAT
COLLECT INFORMATION
BY SURVEY OR
STANDARDIZED
INSTRUMENT?

In general, citizen science may use meth-
ods such as surveys, interviews, and stan-
dardized requests for data and information
from individuals or institutions. However,
under some circumstances of governmen-
tal sponsorship, the Paperwork Reduction
Act may influence the scope or design of
these methods.

Paperwork Reduction Act

The Paperwork Reduction Act of 1980,
as amended, includes provisions that ex-
pressly limit the ability of a federal agency
to collect the same information from 10
or more persons.* The form of collec-
tion does not matter, so the Act applies to
agency-sponsored requests for records or
reports, questions, survey instruments, vol-
untary surveys or websites seeking submit-
tal of information. The law applies whether
the agency itself collects the information or
funds the collection through a contract or
cooperative agreement with a third party.*®
The OMB rules implementing the Act make
it clear that the limitation applies even if
the collection and submission of infor-
mation is entirely voluntary.*® However a
federal grant recipient (as opposed to a
cooperative agreement cooperator) may
not be subject to the Act if in the terms of
the grant the agency did not specifically
request collection of the information, nor
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did it maintain any ability to approve the
collection or collection process.*’

For information collection subject to the
Act, only those requests that have been ap-
proved in advance by OMB are authorized.
OMB will only approve requests where a
federal agency has demonstrated that the
request is the least burdensome request
necessary for performance of the agency'’s
functions, is useful, and is non-duplicative.
OMB will not approve a request until after
it has been reviewed by the agency, sub-
jected to the agency’s overall information
collection budget, subjected to notice and
atleast 60 days opportunity for comment in
the Federal Register, revised by the agency
as needed, further described in a second
Federal Register notice with 30 days avail-
able for public review, and submitted to
and “cleared” by OMB (which has up to
60 days from the latter submittal). The
entire process may require as many as six
months or more. The OMB “clearance,”
when granted, is for a specific period of
time and will expire unless renewed. The
clearance will only be granted where the
approved data collection instrument in-
cludes certain public disclosures, includ-
ing: reasons for collecting the information;
how it helps further the performance of the
agency; an estimate of the average time
burden of collection (e.g., hours to com-
plete); whether responses are voluntary,
required to obtain or retain a benefit, or
mandatory; and the nature and extent of
confidentiality provided the responses, if
any. The OMB control number must be
displayed on the information collection
document.*®

Citizen science projects, including volun-
tary crowd-source projects supported by
the federal government, have had to go
through this process. For example, the U.S.
Geological Survey operates a voluntary
citizen reporting project called “Did You
Feel It" (DYFI) for people to report earth-
quakes and their perceived intensities as
a way of crowd sourcing data that would
otherwise be unavailable. The DYFl online
reporting form was required to receive
OMB clearance and to bear the OMB
control number and expiration date, and
to include required Paperwork Reduction
Act disclosures.*®

A 2010 OMB Memorandum on scientific
information reminds agencies that the Act
does not apply to collections of scientific
data that are neither “sponsored nor con-
ducted” by the agency. It also notes that
OMB can provide clearance for a “generic”
agency-sponsored information collection
request as part of a plan for collecting suc-
cessive instances of differing information
using “very similar methods;" however the
generic clearance must undergo the full
clearance process and the subsequent
individual data collection efforts are re-
viewed on an expedited basis.%°

OMB issued a Memorandum in early 2010
to address social media and interactive
technologies,® which was supplemented
in 2014 by a Memorandum on web-based
data search tools and calculators.®? These
memoranda explain that certain uses of
data search tools and calculators on
agency websites are not subject to the
Paperwork Reduction Act, where the
information momentarily being collected
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from the user is only in order to make the
agency'’s provision of information more
immediately useful. This includes tools that
allow users to select or customize agency
data by submitting parameters (informa-
tion) to enable the website to organize
the data. This exception applies only if
the information supplied by the user of
the database for improved access is not
otherwise being solicited or used by the
agency.

WHAT PROCEDURAL
CONSTRAINTS ARE
THERE ON USE OF
CITIZEN SCIENCE BY
PUBLIC DECISION
MAKERS?

It will be important for those interested
in science-based decisions to become
familiar with rules of procedure that govern
rulemakings, public hearings, appeals,
parties, intervention, and timing. These
formal rules are extremely important
in determining what information can
be considered, when it can be consid-
ered, and for what purposes it can be
considered. These concerns are not
always apparent to those driven by a
scientific point of view, who seek pri-
marily to discover the right answer (by
testing a hypothesis and producing a
statistically significant, reproducible
result), only to find that the result is
of no interest to the decision maker
because of these formal rules.

Many federal, state, and local government
actions are subject to specific procedural
and legal requirements. These may affect
their ability to take into account results

from citizen science. They include, among
others, rules on timing, procedure, and
evidence.

Timing

Most governmental actions that require de-
cisions have some associated timing limita-
tion. For example, rulemaking subject to the
federal Administrative Procedures Act®®
provides for periods of time when public
comments may be considered and times
when the comment periods are closed and
the agency is not receiving new informa-
tion. Information that is submitted out of
time must be excluded by the agency, or
if it wishes to consider such information,
it may need to reopen a formal comment
period in order to provide procedural fair-
ness to all potentially interested parties.
Similar timing and procedural issues apply
to environmental impact review under the
National Environmental Policy Act®* and its
state equivalents (such as the California
Environmental Quality Act, or New York's
State Environmental Quality Review Act).

Record Review

Other limitations may apply where there
is an initial decision that is then appealed
to an administrative body or to a court. In
general, reviewing tribunals (administra-
tive boards or appellate courts) may not
consider evidence that was not presented
in the initial decision under review, nor
may they consider evidence offered by
entities or persons who did not participate
in the original proceeding. Thus, citizen
science results will not generally be
considered if they are presented for
the first time in the context of an ap-
peal. They are excluded by the rules that
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govern such appeals in order to ensure
finality and procedural fairness.

However, courts reviewing appeals may
have discretion to allow submission of
useful information on matters of public
interest and importance by amici curiae
(“friends of the court”). But they have no
obligation to allow anyone to participate as
an amicus, nor can they rely on represen-
tations in an amicus brief as though they
were evidence considered by the trial court
and subjected to cross-examination. They
are, in sum, sometimes allowed as a way
to provide context for a decision of law.

Admissibility of Expert
Testimony

Scientific evidence presented in court is
usually interpreted by an “expert witness.”
Rule 702 of the Federal Rules of Evidence
(applicable to presentation of evidence in
criminal and civil trials in federal courts)
provides certain limits on who may present
such testimony and under what circum-
stances. The current form of the Rule was
shaped by a U.S. Supreme Court decision
in 1993 known as Daubert v. Merrell Dow
Pharmaceuticals® and by several sub-
sequent cases interpreting the Daubert
standard. In brief, the federal judge must
make a determination to allow or disallow
the presentation of the expert testimony,
by making threshold findings that ensure
its basic credibility (viz. its basis in a reli-
able scientific methodology). Rule 702
provides:

A witness who is qualified as an ex-
pert by knowledge, skill, experience,
training, or education may testify in
the form of an opinion or otherwise if:

a. The expert's scientific, technical, or
other specialized knowledge will help
the trier of fact to understand the evi-
dence or to determine a fact in issue;

b. The testimony is based on sufficient
facts or data;

c. The testimony is the product of reliable
principles and methods; and

d. The expert has reliably applied the
principles and methods to the facts
of the case.

This determination of relevancy of the evi-
dence and reliability of the method and its
application to the facts makes the judge a
gatekeeper for what expert evidence may
be heard. This in turn determines what
scientific evidence may be presented and
interpreted for the jury (or the judge if the
judge is presiding without a jury). The rules
governing federal court practice allow
counsel to file a motion in advance of or
during trial to exclude testimony based on
the Rule 702 (Daubert) standard.

Daubert does not apply to presentation
of data when not presented by an “ex-
pert witness,” but in practical terms
an expert is generally needed to in-
terpret scientific data and its mean-
ing persuasively. An expert may use
citizen science data, but the expert’s
interpretive method(s) must meet the
requirements of Rule 702 or the testi-
mony will be excluded. This means that
the method of collecting as well as inter-
preting the data may well be particularly
important for the testimony to be allowed.
(Even if testimony is allowed, the finder of
fact may, of course, find it unpersuasive.)
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Many states have adopted the Daubert
standard, although others continue to
allow a more lenient standard, or use an
alternative standard that bases admissi-
bility of expert testimony on whether the
technique used by the expert has gained
general acceptance in the field to which it
belongs.®® In general, Daubertis believed
to have erected a somewhat higher barrier
to admission of expert testimony in federal
courts by emphasizing the court’s role as
guardian of reliability of the methods used.

Some lawyers have advocated that admin-
istrative agencies apply Daubert to their
own rulemaking, fact-finding, and other
decisions; and also suggest that federal
courts apply this standard to their record
review of agency decisions. However, this
position has not taken hold. Administrative
agencies, as experts in their own right (as
opposed to juries and courts of general
jurisdiction), have been free to consider a
broad range of scientific evidence within
their own rules and practices.®” Users of
citizen science information should
consult agency rules and procedures
to ensure that evidentiary standards
can be met. Most agencies do not specify
standards for scientific information for their
development of rules, but some may do
so for hearings and trials before adminis-
trative law judges. The agency trial rules
do not precisely track the federal rules of
evidence and may allow greater leeway
in presentation of scientific evidence.®®

Filing court cases and
supporting motions and
affidavits

Citizen science may have been conducted
with the expectation that it could be used
to support the filing of litigation in court to

remedy a wrong identified by the project.
There are standards that relate to the fil-
ing of lawsuits that are designed to weed
out frivolous claims and that impose strin-
gent obligations on attorneys and their
clients. One such standard is Rule 11 of the
Federal Rules of Civil Procedure (FRCP),
which applies to suits filed in federal court.
The rule applies to anyone filing a complaint
in federal court (whether citizen group,
company, individual, or governmental en-
tity). It also applies to pleadings, motions,
and other papers related to a civil suit.

Rule 11 requires the attorney (or unrepre-
sented party if there is no attorney) who
files a complaint, pleading, motion or other
paper to certify (by the act of signing it)
that it is not filed for an improper purpose,
and that, among other requirements, the
factual contentions made in the document
have evidentiary support or will likely have
evidentiary support after reasonable op-
portunity for investigation and discovery.
This means that a citizen science ef-
fort that is to be used as the primary
basis for initiating or maintaining a
court case in federal court must be
sufficiently sound to serve as a ratio-
nal basis to bring the case or file the
pleading. The standard, as explained in
the notes to the Rule, is “evidentiary sup-
port for the allegation, not that the party
will prevail with respect to its contention
regarding the fact.”®®

Thus, haphazard and inconsistent scientific
data conducted without a QA/QC protocol
may not serve as a sufficient factual basis
for filing a suit; and it will be the attorney’s
(and the plaintiff's own) obligation to in-
quire diligently into the factual basis before
undertaking to file the case (or a material
affidavit in an ongoing case).
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If the Rule has been violated the court may
impose an appropriate sanction on any
attorney, law firm, or party (including the cli-
ent) that violated the rule or is responsible
for the violation. The Rule also provides
that an opposing party may request that
the court impose sanctions. The moving
party first serves the motion on the of-
fending party, but if the challenged paper
is withdrawn or appropriately corrected
within 21 days, the motion is not presented
to the court for action (although the court
may award reasonable expenses and at-
torney's fees for the successful motion, if
warranted).

State courts and administrative tribunals
have their own equivalents to FRCP Rule
11. For citizen science efforts, this means
that they should be well-designed to gener-
ate evidentiary support for the claims that
may be made. Thus, they should use rec-
ognized methods, reasonably rigorous and
reproducible techniques, and support the
claims that are being made. Legal claims
connected with citizen science must actu-
ally be supported by evidence available to
the attorney or party filing the documents.

Motion to dismiss/motion for
summary judgment

Both federal and state courts have proce-
dures for lawsuits to be terminated without
the need for a trial on the merits under
certain circumstances. These may be a
motion to dismiss the case (e.g., FRCP
Rule 12) often for failure to state a claim
on which relief may be granted, or a mo-
tion for a decision for one side or the other
on summary judgment without trial (e.g.,
FRCP Rule 65). The latter motion may be
granted when there are no material facts
at issue; the case can be decided on the

law given the facts available (by affidavit
or other submittal) and by interpreting any
potential factual issues, for purposes of the
motion, in favor of the non-moving party.

A party may oppose a motion to dismiss
by adducing evidence that shows the legal
validity of the claim. Summary judgment
practice frequently involves affidavits from
each side presenting evidence that sup-
ports or opposes the grant of summary
judgment. Citizen science efforts may, for
example, be designed to demonstrate an
issue of material fact and thus withstand
a summary judgment motion and allow a
case to go to trial (for example by showing
evidence that pollution may have resulted
in natural resource damages to biological
resources). Or citizen science may present
a complete enough uncontestable set of
facts to allow a summary judgment mo-
tion in the absence of contrary evidence
(for example, by showing that a numerical
discharge limit in a permit has repeatedly
been exceeded).

Key concerns are the ways in which evi-
dentiary results are documented so that
they can be used in motions practice.
This will require preparation of sworn af-
fidavits collecting the relevant evidence
and interpreting it in a rigorous way, even
though not subject to cross-examination.
Evidence submitted in support of a motion
for summary judgment must be presented
by affidavit — a legal document sworn to
by a witness under oath and subject to
legal penalties for falsity. Thus, if citizen
science is to be presented in support
of a motion, a suitable witness must
be identified who can attest to the
validity of the evidence, how it was
collected, and what fact or facts it
demonstrates. Persons attesting to such
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affidavits may be subject to subsequent
questioning by the opposing party (the
“discovery” process, discussed later), if
a decision on the motion is deferred or if
the motion is denied.

CAN CITIZEN

SCIENCE PROJECTS
COLLABORATE DIRECTLY
IN PROVIDING ADVICE
TO GOVERNMENTS?

Federal Advisory Committee
Act (FACA)

Congress enacted FACA in 1972 to con-
trol the ways in which federal agencies
could convene and utilize outside non-
governmental committees for the purpose
of providing advice to the President and
executive agencies.®® FACA requires
the agencies to engage in a public
process for establishing or utilizing
such committees. This includes making
findings of need, adopting a charter, pro-
viding for a balanced membership, giving
advance public notice of their meetings,
and providing ongoing disclosure of their
records (including data and information).
The law does not apply to committees not
established by, or managed or controlled
by, the executive branch. Thus, organiza-
tions that assemble outside the federal
government, but which on their own seek
to provide advice to federal agencies, are
not subject to the law. The regulations
specifically state that groups “assembled
to exchange facts or information” are not
FACA committees.®' Nor are groups estab-
lished to advise or make recommendations
to state or local officials or agencies.®?

Citizen science projects or programs
not organized by the federal govern-

ment for the purpose of providing
advice will not likely be subject to
FACA.

However, if a federal agency proposes
prospectively to rely upon the advice of an
ongoing citizen science project that serves
the agency's needs, this may constitute a
FACA committee if there is “actual man-
agement or control” by the federal agency
over its operation. Committees created by
non-federal entities, such as contractors
or private organizations, are not subject to
FACA provided that they are not actually
“managed or controlled” by the executive
branch.5®

Citizen science committees that are not
in the business of rendering consensus
advice to federal agencies are not sub-
ject to FACA. Citizen science compo-
nents may be integrated into federal
activities without triggering FACA
where the federal agencies neither
established the group nor manage or
control its activities. Thus, federal agen-
cies may rely on citizen science reports
for condition assessments and to support
federal decisions on adaptive manage-
ment; this will not trigger FACA unless the
agency can, in effect, direct the activities of
the committee and determine when it will
convene and what it may consider. FACA
regulations also contain an exemption for
committees established to perform primar-
ily operational rather than advisory func-
tions, where the operational functions are
those created by law or executive order.5*

State and Local Advisory
Bodies

Few state and local governments have
laws or requirements that resemble FACA,



CITIZEN SCIENCE AND PUBLIC DECISION MAKING IN THE UNITED STATES | RESEARCH SERIES

although some do have advisory commit-
tees or boards established by statute that
specify the professional or representative
qualifications of the members (e.g., one
professional engineer, two local govern-
ment elected officials, one water resources
specialist, etc.). The fact that these enti-
ties exist and have qualification require-
ments, and possibly requirements related
to record keeping and meetings, does not,
in general, limit in any way the ability of
any other entity also to organize a citizen
data-generating or analyzing effort and
to provide such information to the state
or local government or to the designated
advisory body.

Local governments present perhaps
the greatest opportunity for direct
impact on public decision making by
citizen science. In many cases, local
governments have chartered local
task forces and advisory bodies to
assist their decision making (particu-
larly where they may lack funding for
a dedicated scientific capacity). Citizen
science efforts have helped support or de-
velop noise ordinances, local wildlife con-
servation plans, and public health impact
assessments. In general, the only limits on
local government use of such information
are the federal and state constitutional
requirements of due process and equal
protection of the laws (typically requir-
ing decisions to have a “rational basis”
and not to impinge on fundamental rights
nor to discriminate among persons using
suspect classifications such as race, sex,
or national origin). Citizen science often
provides a key initiator and feedback
mechanism for local conservation
and management of parks, recreation
areas, school lands, and habitat.s®

ARE THERE PRIVACY
CONCERNS THAT WE
SHOULD TAKE INTO
ACCOUNT IF CITIZEN
SCIENCE OUTPUTS
ARE CONVEYED TO
GOVERNMENTAL
AGENCIES?

Participants in citizen science that are
interacting with public decision making
must give some consideration to privacy
issues: both for persons whose data and
information may be collected and compiled
as part of the project, as well as for the
volunteer participants themselves.

There are a few relevant laws and require-
ments to consider at the outset of any
citizen science project that may have a
governmental connection or intended use.
And it is important to be aware of issues
related to activities that may involve minors
in data collection that may reveal any in-
formation about them. In general, creation
of records that reveal personal information
may raise some privacy and confidentiality
concerns that need to be addressed during
project design.

Privacy Act

The Privacy Act applies to federal agencies
and controls certain agency records, but
does not apply to agency grantees or fund
recipients. It controls “systems of records”
maintained by federal agencies from which
information is retrieved by use of an indi-
vidual identifier (hame, number, etc., des-
ignating that individual). Thus if any agency
is registering volunteer citizen scientists by
phone number or address or name, it may
be creating a system of records subject to
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the Act. Collection of information subject
to the Privacy Act requires the agency to
provide a Privacy Act notice (similar to the
Paperwork Reduction Act notice). The
agency must provide safeguards for the
data/records. Agencies must document
and describe each “system of records” in
the Federal Register and must identify all
anticipated “routine uses” of the informa-
tion in disclosures outside the agency and
policies and procedures.5®

Children’s Online Privacy
Protection Act

The Children's Online Privacy Protection
Act regulates collecting and use of indi-
vidually identifiable personal information
about children under 13. It applies to com-
mercial websites and under OMB policy
to federal websites as well. In general it
requires notice on the website providing
information for parents, verifiable parental
consent, and a right of parental access
and removal of personal information.®” This
law can affect citizen science projects that
may involve minors and that may result
in the correction of individual identifiable
records, so some citizen science projects
have limited participation to individuals that
are 13 or older.%®

Freedom of Information
Act and State Public
Records Laws

The Freedom of Information Act (FOIA)
makes federal government records sub-
ject to disclosure, unless an enumerated
exemption applies.®® Exemptions include
records such as those protected by the

Privacy Act, and those that would con-
stitute a clearly unwarranted invasion of
personal privacy. Citizen science results
may, under some circumstances, become
government records.

Some states have their own freedom of
information acts or public records laws.
These typically apply to governmental
agencies, including to local governments,
and in some cases to activities of state-
funded public universities. These disclo-
sure provisions frequently have numerous
exemptions, but where an activity is state,
local-government, or public-university-
sponsored, citizen science organizers
should determine whether and to what
extent the records concerning their vol-
unteers and the data they obtain are (1)
considered to be public records, and (2)
fall within any of the exemptions provided
by law.

Institutional Review Boards
and Human Subjects

Federal regulations require researchers
to obtain approval from an Institutional
Review Board for certain human subjects
research that receives support, directly or
indirectly, from the federal government, or
which is subject to regulation by a federal
department or agency.” This applies to re-
search involving human subjects, including
instances where the research includes the
asking of questions or conducting surveys.
These requirements may affect citizen sci-
ence projects where federal funding is in-
volved, as well as those involving academic
institutions where IRB requirements may
apply to all such research activities. Human
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subjects research includes “any systematic
investigation, including research develop-
ment, testing and evaluation, designed
to develop or contribute to generalizable
knowledge” and which involves living indi-
viduals about whom an investigator obtains
“data through intervention or interaction
with the individual” or “identifiable pri-
vate information.””" Research involving only
publicly available data does not require IRB
approval. The IRB requirement applies not
only to medical and biological science but
also to social science research (sociology,
psychology, history, education, political
science) activities which produce gener-
alizable results through interaction with
persons. Subjects must provide informed
consent for their own participation. Special
requirements apply where there may be
risks or exposures for the human subjects.

Discovery

Every form of civil and criminal litigation
(cases in court, and often in administra-
tive tribunals) provides for some form of
“discovery” where one party can discover
the evidence, data, witnesses, and testi-
mony that will be relied on by the opposing
party. Where a citizen group files suit, the
information upon which it intends to rely will

be subject to discovery. Such discovery
may include access to all of the records
generated in the citizen science project,
and opportunities to interview potential wit-
nesses and others with information under
oath (depositions).

Such discovery may also apply if a gov-
ernmental entity brings a case and intends
to rely on or use citizen science data as
part of the case, or where the citizen sci-
ence effort is relevant and material to the
case the government decides to bring.
Witnesses can be compelled to appear
for depositions (oral examinations) and to
bring with them materials on which they
will be examined.

Data Use and Privacy Policy

Given all of these concerns, it is most
often wise to establish policies and train
citizen science participants on the key
issues (legal, ethical, and technical) that
may affect privacy interests, disclosure,
and handling and maintenance of data.
Note that even if the data themselves do
not involve privacy issues, the volunteer
participants need to know what their rights
and obligations may be with respect to
others.”
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