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A North American Community of Law

Lester Pearson, when Canada’s foreign minister a half century ago was once asked, “What is Canada’s foreign policy?” “Ask me in December”, he replied, “when I look back at what Canada has done in the course of the year. Then I’ll describe Canada’s foreign policy for you.” The story may be apocryphal. But it is an accurate representation of Canada’s approach to foreign policy at least, as far as the U.S. is concerned.

For most of our independent history, the United States has been our most important foreign partner and our dependency has steadily deepened as the years pass. Yet Canada rarely set out to formulate its foreign policy vis-à-vis that country. The most ambitious review of Canadian foreign policy was by Pierre Elliott Trudeau’s government in 1970. Foreign Policy for Canadians. None of its six volumes, specifically addressed what should be our foreign policy vis-à-vis the United States.  The study had hexagons, goals, values, objectives but no strategies for dealing with our foremost partner.

Not long after, in the wake of the “Nixon shock” of 1971, the Secretary of State for External Affairs sought to close the gap. He announced “The Third Option” for dealing with the United States. Canada would not accept the status quo, nor seek further integration, but would diversify our relations with other countries and strengthen the domestic instruments of our economic development. “Contractual Links” were then established with the European Community and Japan. 

Contrary to conventional wisdom, Pierre Elliott Trudeau, the Cabinet and the bureaucratic establishment tried consistently to advance the “Third Option”. But the approach was dirigiste and the results were dismal. When the policy was announced, Canada’s exports to the United States were in the neighbourhood of 65 percent of our total. Eleven years later, when the Prime Minister took his walk in the snow, our exports to the US were heading toward the eighty percent. At the end of its mandate, the Trudeau Government was trying to negotiate sectoral free-trade agreements with the United States, Third Option notwithstanding.

Canada’s management of its relations with the U.S. was overwhelming ad hoc and largely remained so. In different decades, sporadic attempts were made to set up some procedures to address disputes: joint cabinet committees, consultative mechanisms on energy, communications and trucking, quarterly foreign ministers meetings, annual summits, consultative arrangements and trade dispute-settlement panels under the Canada – U.S. Free Trade Agreement; and environmental commissions under NAFTA. With the exception of the International Joint Commission, established in 1909 to address boundary water issues (often neglected), and the Permanent Joint Board of Defence set up during World War II (of diminishing importance), few of these institutions had traction. 

There were less than a handful of third-party arbitrations since our independence. The most ambitious effort Canada ever made at joint resource management, the East Coast Fisheries Agreement, was disdained by the U.S. Senate. 

In the grand scheme of things, the world’s largest bilateral economic and trading relationship was managed without the assistance of bilateral institutions, tribunals and formal procedures. 

Until the Free Trade Agreement, the rules governing the two-way trading relationship were defined exclusively (the Autopact and defence production excepted) by multilateral arrangements. 

Difficult as it is to believe today, our relationship was relatively free of economic disputes following World War II, when our diplomatic approach for dealing with the U.S was gestated. 

In the titanic struggle against the U.S.S.R., the U.S. found ways to ensure that economic conflict with its allies did not destabilize the alliance. As the Cold War waned this proved no longer true. At a Bilderberg meeting in Europe at that time, the powerful Texan Democrat, Lloyd Bentsen, announced that the days were over when the U.S. would subordinate its geopolitical goals to its economic interests.

But during the era of the Cold War Imperial Presidency, Congress was far from the free-for-all it would become after Vietnam and Watergate. The bosses (for example Speaker Sam Rayburn and Senate Majority Leader Lyndon Johnson) exercised powerful control over each legislative body. Hence special interests did not have the political clout on the Hill  they have today. The labour unions and the Democratic Party, of course, favoured free trade. 

During Arnold Heeney’s two terms as Canadian Ambassador in Washington, in the late 1950s, he had no economic disputes to address. In his memoirs, there is nothing on the subject, - a fact which I found astonishing, when I took up my responsibilities in Washington twenty years later. But I arrived at a time of growing recession in the United States and great concerns about declining U.S. economic power. (Remember Japan as number one?) 

As the U.S. economy struggled in the 1980s and the country lost confidence, recently-minted trade legislation in Congress made it easier for special interests to harass foreign competition. The result was Canada-U.S. trade disputes mushroomed. Almost everything that came out of the ground was under attack in one manner or other. While trade between us has now more than doubled thanks to the Free Trade Agreement and most of it is non-contentious, the number and seriousness of trade disputes has nevertheless remained high, the mode of settling them relatively primitive and the cost to the relationship substantial.

Much of the difficulty arises from contemporary trends in both democracies. The role of special interests makes the political process increasingly responsive to the influence of parochial forces. Trade conflicts arise when democratic jurisdictions on opposite sides of a border adopt conflicting public policies, of equal legitimacy and popularity. 

It is often impossible for a democratically elected government to back off supporting a domestic interest, no matter how small, to meet a foreign one. Within a national jurisdiction, domestic mechanisms are in place to override particular interests. But when sovereign jurisdictions are parties, there are few such international mechanisms. Even if the World Trade Organization is involved, as GATT before, the disputes often fester and calls for retaliation mount.

The core belief in Ottawa since World War II has been that when conflicts arise they should be resolved by diplomatic means. The official view is that this policy serves us reasonably well. While it was true that some issues could remain unresolved for decades (witness - the Garrison Diversion and the Skagit Dam) Canada could be expected to get a fair hearing from the Administration and in most instances acceptable solutions were worked out over time. 

But as protectionist forces in Congress made resort to diplomatic channels less and less effective in combating trade harassment, Ottawa decided to break new ground. It began to engage in direct lobbying of key players in both Houses of Congress and to resort to public diplomacy and public relations to reinforce our diplomatic efforts. 

When I took up my assignment as Ambassador to Washington, it was still the general rule that Congress was by and large off limits. With Ottawa’s full support, and assisted by select members of the Embassy, I began to engage in strenuous lobbying efforts. One part pundit, one part lobbyist, one part saloon keeper – that’s how I used to refer to myself. The Embassy actually began to spend money on public relations and all our consulates were harnessed to the same task. Lobbying went from forbidden territory to a central focus.

Many Canadians are now advocating aggressive public campaigns in the United States. Only 12% of Americans, we learn, know that Canada, is the largest buyer of American goods. Much fewer are aware Canada, is the largest supplier of oil and gas. Now the business community and media are crying out for more public relations and lobbying. Big money is being spent. This is a welcome shift of attitude. No more Boy Scout. 

But – and it’s a big but -  there is reason to be sceptical about how successful such efforts can be. Canadians have no domestic (i.e. ethnic) lobby in the United States, Americans of Canadian origin do not vote with any Canadian agenda in mind, and Canada does not contribute campaign funds. The best we can do is align ourselves with U.S. domestic interests which favour policies similar to our own. “Make it an American debate,” I used to say in Washington, and “be ready to shift alliances. Today’s friends may be tomorrow’s enemies.”  

But the reality is it is difficult to play effectively in domestic political games. One can make a noise, but noise is not synonymous with results. In the United States there is often resentment of foreign lobbying. Direct involvement in the U.S. political process can backfire, as many foreign countries know (and as I know from personal experience in advocating acid rain controls). Necessary as such efforts are in select situations, it is defeatist to believe that this is the best way to protect our interests in the United States.

Are there other ways for Canada to win its battles in the American ampitheatre? For years Canadian officials have debated whether “linkage” could enhance our clout and give us better leverage. The idea is that Canada should negotiate with the United States in such a way as to connect two (or more) different disputes. The theory is, if the Americans want something from us badly enough in the one area of dispute, they might accede to our position in the other.

Canadian diplomats have long taken the position that linkage is not in Canada’s best interest. Each area of contention being difficult enough to resolve, connecting one to another would complicate the negotiation. Another difficulty in linking is, governments have to be ready to subordinate one interest or  group of voters to another – often impossible in a democracy. During the comprehensive fishery negotiations initiated by Prime Minster Trudeau and President Carter, Canada linked the negotiation of East and West coast issues. This proved politically impossible and we dropped the linkage.

 Some Canadians now urge we link forest products and energy exports. Energy is close to the heart of America’s national security concerns. So lets tell the Yanks, “lift tariffs on our softwood lumber or we will restrict our energy exports to you”. This is a dangerous game. Canada has vigorously pursued U.S. energy markets for generations because they generate wealth for Canadians.  Canada could end up with two damaged industrial sectors, not one.

Another restraining factor has been the belief that the bigger power could easily outlink the smaller. Worse, Congress with its susceptibility to pressure groups, might be attracted to the practice. It would not take much encouragement, as we saw when Congress linked border broadcasting and the deductibility of convention expenses some years ago.  The Canadian tourist industry suffered heavily. “Never play leapfrog with a unicorn,” the late Chief of the AFL-CIO, Lane Kirkland, warned me as Canada plotted retaliation for shingles and shakes.

But, anti-linkage views can be taken too far. Canadian diplomats in Washington have always been convinced that good will counts for something, although its difficult to quantify. Canada’s stance on security and defence issues is treated with extreme importance in the White House. It opens doors like no other key. Our willingness to address security issues high on the American agenda could even have a bearing on how a President would deal with an unrelated issue such as steel. I base this view on personal experience. 

It is only common sense to recognize that raw geopolitical factors can sometimes have a bearing on the White House’s sensitivity to Canadian complaints. There is no acknowledged linkage, but in the real world everything, broadly speaking, is linked. 

There are still other reasons why ad-hoc diplomacy is likely to yield barren results, even when backed by lobbying and public advocacy. Narrow lobbies are, alas, very effective on the Hill; the more narrow the interest the more deadly. A powerful Senator can easily be beholden to a small special interest. Senator George Mitchell, the Liberal Democrat from Maine, voted against the Free Trade Agreement thanks to the muscle of a couple of hundred potato growers in his state. Or was it lobster fishermen? 

A single legislator can block a proposal favoured by a foreign power, even when the support by the Administration. Hence another Washington truism (to which I lay claim): in the U.S. political process a foreign power is just another special interest and not a very special one at that. 

So the most basic question of Canadian foreign policy remains: what can Canada do to better protect its interest in the United States? 

In the transformed security environment following the World Trade Centre bombing in September 2001, the need to find an answer to this question is the single most important issue facing the country.

If new major terrorist strikes occur in the U.S., huge border disruptions and threats to Canada’s economic security must again be anticipated, notwithstanding the success of the Manley –Ridge “Smart Border” Accord of December 2001. Reliance on ad-hoc diplomatic responses to issues of this magnitude places Canada in a deeply precarious position.

Canadians are not burying their heads in the sand. There has been an explosion of proposals about what Canada should do to place our economic security on a more sure footing. The Canadian Council of Chief Executives has proposed that Canada should “reinvent this notion of the border”. In think tanks, far reaching proposals are being made for “a new strategic framework” linking physical security, defence and greater North America economic security. Few days go by without new ideas for deepening NAFTA.

It is no surprise that virtually all of these ideas come from north of the border. But it is surprising that almost all are coming from the private sector and the academy. The Canadian Government recently announced a foreign policy review of sorts, rather more of a tepid limited public consultation than a comprehensive review. However the Canadian Government, provincial governments, the Liberal party, pretenders to the Liberal throne and even ex-politicians, have given little evidence of broad new strategic thinking.  

In Washington, it has always been understood that any break-through ideas about our relationship would have to come from the North. It was equally understood that to get anywhere, a Canadian initiative would have to be comprehensive. Prime Minister Brian Mulroney’s broad gauged proposal triggered a course of action which dramatically changed the rules of trade in goods, services and investment. Over powerful Congressional opposition, ground breaking new binational trade procedures were agreed upon. Changes of this magnitude can never be achieved incrementally in the U.S. 

There are several essential elements in achieving a more secure basis for the conduct of Canada/ U.S. relations.

1) Both the vision and initiative must come from Canada. There is an absolute requirement for Canadian political leadership. The U.S. will react , one way or another; it will not initiate.

2) The scope of the initiative must be broad enough to marginalize specific lobbies and interests in Congress and provide ample room for trade offs and deal making. If the initiative is narrowly defined, it will be stillborn.

 3) The initiative must address the U.S. agenda, as well as the Canadian agenda. Otherwise it will, once again, be stillborn. Amazingly, so obvious a point is often overlooked in Canadian debates.

4) There must be recognition that the U.S. agenda is national security. Never before have security issues ranked higher because it is homeland security that is at stake. 

5) For Canada, the world of today is more fraught with vulnerability than for the United States, given our asymmetrical dependency. But it also presents new opportunities. 

6) There must be a recognition that the time is right to consider striking a grand bargain in which issues of economic security and homeland security are brought together in such a way as to elicit broad political support in both countries.

7) The objective of such a negotiation should be the creation of a community of law, which substitutes the rule of law for political discretion, arbitrary and discriminatory action. 

By creating a regime of law, important new restraints are established on unpredictable and discriminatory legislative initiatives that democratic Governments are often not in the position to resist. Given the power of Congress, this is particularly true in the U.S. 

Building on the Canada/U.S. Free Trade Agreement and NAFTA, such a community need not fall into the category of a free trade zone, common or single market, or customs union or any other straight jacket. This community of law should be uniquely designed to meet the North American context.

It is possible to envisage the negotiation of a comprehensive agreement establishing a common set of binding rules favouring the movement, of people, services and goods within a joint Canada- U.S. space.  It could also establish a common perimeter surrounding the space, with common criteria for entering and moving within it. There could be a common external tariff for the two countries with regard to a substantial body of goods entering the space. Common standards, or reciprocal recognition of each others’, could be adopted to avoid regulatory harassment and hidden barriers to trade.

A central feature of a new regime of law would be the abolition of anti-dumping and countervail actions against each other and relying, as the European Community has done, on common competition and anti-trust laws. These uniform laws could be administered by a single tribunal, although this might not be necessary. 

Abolition of harassing trade remedy laws was a primary goal of Canada in the free-trade negotiations with the United States, but we failed to achieve it. The then Prime Minister of Canada  made it abundantly clear that this was a top priority for Canada, a goal at the heart of the rationale for the agreement. Far from seeing the abolition of trade remedies as reducing our sovereignty, we saw it as an important step in enhancing it. Had we succeeded we would have been liberated from the most costly trade dispute in our history.

A common security fence would require tight cohesion in all areas related to enforcement and intelligence. But it would not restrict our sovereign ability to determine the basic rules of immigration policy: i.e, how many immigrants we would take annually, where they come from, what would be the size of the independent class, what qualifications were needed, what people would be included in the family class and who excluded. As for refugees, both countries acknowledge and accept the same basic international definitions and legal obligations.

As to contributing far more to the joint defence of our perimeter and playing an effective role, this again could hardly contribute to the diminution of our sovereignty, We have long participated in joint arrangements with the U.S. for our common defence in North America and elsewhere. If we do significantly more, we increase our voice and influence. If we do less, we diminish our sovereignty – a strange position for Canadian nationalists to advocate.

In drawing up a new North American community of laws, Canada should draw inspiration from the greatest political innovation in modern history, the European Community. In Europe “countries are relinquishing independence to a degree not seen since the age of Charlemagne.” (to quote Richard Haass). While political union has always been a goal since the movement was launched after World War II, the driving force in Europe  and its greatest achievement has been economic integration. The purpose of the European community was never to achieve a new nationality to replace the older ones. 

Crucial to the entire concept was that what was being created was an open community – open to other states that wanted to become part of the common space and were prepared to accept its governing rules. The European community is a community of law that is growing on a regional basis. But the concept is not constrained by the notion of region. 

Canadian political scientists never tire of pointing out why the European experience is not relevant to North America. They are right in emphasizing the overwhelming dominance of a single power in North America, as distinct from Europe. But it is time for them to acknowledge the profound relevance of Europe’s achievement in economic integration, labour mobility, common standards and competition policy We should borrow from Europe the basic idea of a community of law and one which would be open to accession by other states within the region which are willing to accept the rules. Mexico is the most obvious example. 

Would such a community of law require common institutions as in Europe? Canadians fear this because in  North America, they would inevitably be dominated by the U.S. But there seems to be no compelling reason to go down the European route in establishing political bodies. A community of laws does not require joint legislatures or joint political institutions, nor for the most part would it require common adjudicatory tribunals. 

In a few areas, joint institutions might help the smooth functioning of the common space, such as in competition policy or if trade-remedy laws were not entirely abolished. But there is no reason to believe there need be some political super-architecture. This might or might not come in time. Canadians would be free to judge their national interest then as now.

Canadian critics of deeper North American integration bring forward two lines of argument. The first is the sovereignty argument and its variants. Such a community, they maintain, would force Canada to harmonize most of its laws with the U.S. But the same criticism was launched at the time of the Free Trade Agreement. Canadians were warned it would be the end of MediCare and unemployment insurance and this proved completely false. 

Yes, there would be more harmonization of rules relating to commerce and the flow of goods and services. But even without building a broader legal community, Canadians are going to conform their rules to those of their overwhelming largest customer, if that is the cost of keeping that market open. After two decades of conflict, Canada is coming closer today than ever to moving to a U.S. market based system in the harvesting of our forests. We have a far better prospect of receiving a quid pro quo for harmonization if part of a larger negotiation, rather than a series of unilateral concessions on our part.

 Secondly, Canadian advocates of the status quo assert that the Americans would not be interested in negotiating for deeper integration with Canada. Others say the integration will happen anyway, so why speed it up? Some allege that the Americans would not even be interested in a joint federation. Even if they were, it is argued, specific economic interests would have enough clout to prevent it.

Neither history nor common sense supports so negative an assessment. Special interests are effective in blocking incremental change which would be to their disadvantage, but far less influential in a major negotiation when there is a grand panoply of issues and national interests in play. The negotiation of the Canada – U.S. Free Trade Agreement and NAFTA demonstrates this clearly.

An even more important reality is that in the area of national defence, national security, energy security and the movement of people into the United States, there are great American interests at stake. They stand at the summit of the concerns of the American people. At this historic conjuncture, Canada has the leverage to shape our destiny in a manner that may enhance prosperity and security without significant loss of sovereignty.

Canada has cards and now is the time to play them. There probably has never been a better moment to do so. But if there is no game, what good are cards?

