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Introduction:
Historical background
A. Rationalism: The first four centuries of Islam
B. The rise of orthodoxy: 

1.Imam Muhammad Ghazali and his “Tuhafatol Falsafeh”

2.Nezamieh schools opened

3.Abbasid Dynasty limits Islamic tradition to four Schools

4.Mongol Invasion of Baghdad

Existing Hermeneutics
•The Sunni tradition
•Orthodoxy: General tendency of the exegetes.

•Utilitarian: Mohammad Abduh, Rashid Rida, and Khallaf

•Liberal: Egyptian Jurist Muhammad Said Ashmawi, Pakistani scholar Fazlur Rahman, Syrian engineer Muhammad Shahrur 

•The Shiite tradition:

•Orthodoxy: Clerical establishment in power

•Utilitarian: The Freedom Movement (Bazargan and others)

•Liberals: Grand Ayatollahs Saneei, Montazeri, and makarem Shirazi

–Lower rank clergy: Muhammad Mojtahed Shabestari, Mohaghegh Damad, and Eshkevari

–“Religious intellectuals”: Soroush and others

Sources of Exegesis
The Qur’an
 

•Qur’an contains 500 hokm (injunctions)

•Proportion of legal to non-legal materials gives book a legal

 nature

The Sunnah 

 

•Narratives of the Prophet’s deeds and sayings 

•Hadith (the Shiite Rewayat)

•The mutwatir and singular Hadith

Additional Sources of Legal Authority
•Legal methods can only be used when there is no clear injunction
•Many jurists in the past believed man’s intelligence is incapable of determining the rationale of God’s action

•For instance, no amount of interpretation can change the legal effect of the Quranic verse that allots the male heir twice the share of the female

There are at least 10 legal sources for Shari'ah exegesis  

1. Ijma (consensus)

•Privilege of ummah or jama’eh
•Cannot abrogate the text (nass)-for clarification purposes only-  injunctions are mandatory  
•  Ijma is not reversible

•  Shiites: Endorse the ijma of ulama only, as long as they can “discover” the opinion of the Innocent (Imam) about a certain case. 

•  Hanbalis: Consensus of Companions of the Prophet alone

•  Malikis: Consensus of the People of Madina only

• Abu Bakr al-Baghelani and some others: Both laymen and mujtahidun
•  Issue with Ijma: Meant to reinforce unity of opinions

•  Reformists view: Eqbal Lahoori maintains modern parliamentary  

       systems of Muslim countries represent the ijma in our time.

2. Qyas (analogical deduction)
•The method of analogy, to reach to solutions for the problems at hand, utilizing “nass” and “hadith” for comparison.  
•Unacceptable by the Shiites: The sixth Imam of Shiites Al-Sadiq held up Iblis (Satan) as the prototype of error in relying on his own logical reasoning (“inna awwala ma qasa Iblis . . .”)

•Issue with Qyas: Qyas is only feasible when the source is either the text (nass), or hadith 

3,4. Ijtihad and Aql (reason)

Ijtihad 
• The utmost effort of the Mujtahid to discover the truth

• The closure of the door of Ijtihad in 10th century

• The rise of Imitation (taqleed)

Aql (Reason)
• Power endowed by Allah, to everybody, to distinguish between good and evil

• Emphasized by the Mutazelah and the original Shiites

• Ahl- R’ay and Ahl-Ahdith

• Akhbaris and Osoolis

Against Reason
• In this letter to Zaidis of Koofah, , al-Sadiq, the sixth Imam of the Shiites, condemned their use of ijtihad  because ‘individual reasoning’ and irtiya’ (arbitrary opinion) would obviate the need for God dispatching the Prophets and Imams:  “...God appointed (prophets & Imams as) His Gates and His Path, and as Guides directing to His (knowledge) in matters which are veiled from ‘independent opinion’ and ‘analogical reason’.”
•Sheikh Mofid, the first prominent Shiite authority, endorsed reason, where there was no opportunity for asking the 12 Imams or the ulama.

•Reformists view: Dr. Gorji: All affairs should be relegated to reason, except a few devotional (ebadi) practices.
5,6. Naskh(abrogation), Istihsan(Equity)

Naskh (abrogation)
•Method used to cancel hadith and even verses of Quran

• Does not apply to Hadith mutwater-In Quran, actually,     more Meccan verses supersede as a result of naskh. 

• [Ajjohad maazen ela youmel ghyamah] 

Istihsan (Equity)

•Between two similar rules, the one that deems  more profitable to the ummah is preferred.

•Disapproved by the Shiites and Shafeites

•Based on Hadith “ What the Muslims deem to be good is good in the sight of God

7,8. Masaleh Mursalah (Consideration of public interest), Istislah(what is good for society)

Maslehah mursalah (consideration of public good)
•Hadith from A’ishah : “The prophet only chose the easier of two alternatives, so long as it did not amount to sin”

Istislah (what is good for society, based on absolute necessity)
•Imam Ghazali recommended it, if all the Muslims benefit from the ruling, the need is beyond the doubt, and there is an absolute necessity for the ruling.

•Disapproved by the Shiites although Ayatollah Khomeini, a Shiite leader, used it in its highest capacity. When the “Guardian Council” stalled laws such as the labor law, Khomeini ordered the formation of  “Expediency Council.”

•Malekis and Hanbalis approve it: Abu Bakr collected all the existing Quran, and allowed only one version; he had the benefit of Muslim society in mind. 

•Based on notions of need and necessity, the concept of “istislah” has become paramount in some reformist theories. These reformists emphasize necessity and need of Muslim communities imperative in even superseding textual assertions. 

9,10. Urf (customs),Istishab (presumption of continuity)

Urf (Customs) 
•a common and recurrent phenomenon; in existence in time of transaction; must not contravene clear stipulations and agreements; and lastly, should not violate the nass.

•Norooz controversy in Iran 

Istishab (presumption of continuity) 

•A legal state of affairs is presumed to be valid until there is a reason to change this presumption.

•Reformist view: Hasan Turabi argues that this principle can be used to justify natural justice, and the validity of approved customs and mores of society.

•[This principle can be used against Islamic totalitarianism] 

The Iranian Experience
The Constitutional Revolution of 1906
and the call for “Edalat Khaneh” or the House of justice
1. Orthodoxy: Ayatollah Fazlolah Noori: (Tazkeratol Qafel wal Ershadol Jahel (A Notice to the Negligent, and a Guide to the Ignorant): “Promulgating laws are in essence contrary to Islam, because only the Prophet could do so…The laws brought by him are for eternity, and the the Muslim leaders are in charge of extrapolating those laws from the four sources of Quran, narratives (akhbar), ijma, and and reason….This (proposed) House of Justice that people are demanding, in case of issuing new laws will violate the tradition of our prophet. On the other hand, if the House just approve the laws of our Prophet, then it is none of its business (because Mujtahids are in charge of that)…If [the Constitutionalists] mean to save the Islamic laws…why are they emphasizing equality and freedom? These two offensive principles are the destruction of god’s laws, because the continuity of Islam is based on submission and obedience (oboodiyat) and not freedom.”
2. Utilitarians: Ayatollah Naeini: Emphasis on “aql.” Islam is compatible with progress. In foresight, he argued the most intolerable type of tyranny is the one imposed by a religious state.  Abdolrasoul Kashani in “Ensafieh” tried to prove constitutionalism, equality, freedom of religions, and other freedoms were already embedded in Islam. 
 

3. Secularists: Yousof Khan Mestasharoddoleh: “Resaleh Yek Kalameh” (The Treatise of One Word) All the ills of society can be cured with one word: The [modern] Laws. Taghizadeh advocated total Westernization, “from head to toe.”

 

Compromise 1:  Second Amendment in 1906 Constitution of Iran “ a group not less than five of the “religious?” Muslim Jurist…to supervise all the promulgated laws of the Majlis, and reject it if they are against the sacred laws of Islam…”

 
Compromise 2:  Penal Code: Houdod and tazeerat of Islam were the greatest obstacle to new laws. Lip service to Shari'ah were paid. According to the first article of the new penal code, there were two types of offenses; those persecuted in the civic courts, and those persecuted by the laws of Shari'ah. 

Legal System Consolidated
•For 72 ½ years a legal system which mostly ignored its Islamic compromises served Iranians. 
•Borrowing heavily from Belgium and France, the new legal system was respected across the world as a functioning and corruption free system.

•Complains from human rights activists were against the political prisoners who were tried in military courts

The Islamic Revolution of 1979
•The Islamic nature of the new regime is emphasized in the preamble of the new Constitution, and many of its articles. 
•The Guardian Council has absolute veto power over the laws passed in the parliament. 

•Curiously, the first law cancelled by the new GC was the statute of limitation. 

Bylaws Surpass the Constitution: The case of freedoms

Article 20 “All citizens of the country, both men and women, equally enjoy the protection of the law and enjoy all human, political, economic, social, and cultural rights, in conformity with Islamic criteria.”
 
Article 21 “The government must ensure the rights of women in all respects, in conformity with Islamic criteria…” 
Article 22 “The dignity, life, property, rights, residence, and occupation of the individual are inviolate, except in cases sanctioned by law” 
In Articles 24 to 28, all human rights including the right to choose a profession, to publish, and to form political parties are all conditioned to conformity with Islamic rules and criteria. 

The Penal Code

The end of the right of society, or corporate entity: The return of Hammurabi’s “An eye for an Eye”
•“Qessas” or the law of retribution reintroduced after it was abandoned for over a century. 
•It is noteworthy the law of retribution is a pre-Islamic Arab custom which was endorsed by the prophet. The second Caliph, Omar ibn Khattab, annulled it 16 years after its passage.

Individual Muslim as law to himself

•The crime of passion goes unpunished according to article 630 of the Islamic Penal Code. 
•The father who murders his child is immune from the law of retribution – he just pays the blood money, according to article 220.

•Article 226, which is recently invoked by some murderers in Kerman, allows the killing if the victim “religiously deserves” being killed.  

Non-citizens and half-citizens
•Ayatollah Khamenei, the present Supreme Leader of Iran,  has repeatedly divided the nation in his speeches into those who are in or “khodi” and the rest “gheir e khodi.” It reminds one of the original Companions or “Sahabeh”of the Prophet, and the rest of Arabs who were basically perceived as outsiders. 
•Religious minorities who are not mentioned by the name in the Constitution are not considered citizens. Even those mentioned, in case of inheritance, will not inherit if a Muslim relative is among them.

•Women are natural half-citizens: The age of marriage lowered to 9 for girls, the Family Courts dissolved, the right of men to divorce fully acknowledged, and the right of women to custody of children was removed.

Winds of Change
•Ayatollah Khomeini, who was not known for compromise, suddenly added a new house to the state “The Expediency Council.” This was meant to modify the Islamization of the country, and bring into account the necessities of the time. He was definitely inspired by the principle of “Istislah.” This was his compromise.
•In a number of other Fatwas, the Ayatollah who was inspired obviously by the principle of “Istihsan” legalized music, chess playing, and few other activities deemed non-Islamic in the past.

Changes in the Judiciary, the main bastion of the clerical state.

•It is no secret that the state in Iran has used the judiciary to intimidate the youth, the reformers, and other progressive groups
•After changing its structure six times, and changing the laws for 20 times, the Judiciary is inching toward reform

•Public opinion, and international pressures both helped the change

Noteworthy Changes

•Gruesome public punishments are “temporarily abandoned”
•Lawyers are accepted at all levels-Family Courts resumed with female judges as “Counselors”

•Prenuptial agreement is mandatory at the time of marriage, according to which men can forfeit their right to polygamy and unconditional divorce, where women can initiate divorce, divide assets, and have joint custody of children and right to child support

•The legal age for marriage is raised (by the Expediency Council)

•The mandatory custody of the mother up to the age of 7 is accepted

•The blood money of Muslims and non-Muslims are deemed equal (women are excepted) 

•The Head of judiciary Ayatollah Shahrudi recently banned torture in Iranian prisons, upon which decision the Majlis passed a bill, fully protecting human rights.

The more Shari’ah Changes, the more it stays the same?
•The full reversal of secular to Shari'ah laws in Iran begs the question, whether the Shari'ah can be ever substituted with secular laws and civic legislation.
•Main obstacle to change: Shari’ah and its hermeneutics are both deemed sacred. 

•A century after utilitarians’ claim  of no-contradiction between Shari’ah and modern laws,  their efforts to reinterpret the Shari’ah have mainly failed. 

New horizons: New exegetic methodologies
New methodologies suggested by Muslim scholars such as Egyptian Jurist Muhammad Said Ashmawi, Pakistani scholar Fazlur Rahman, Syrian engineer Muhammad Shahrur, and Iranain farmacist/philosopher Abdolkarim Soroush to reinterpret the Shari’ah are quite revolutionary. Although they are not popular with the Mujtahids,  some argue they are the only chance for radical change, with certain acceptability to the believers. 

The Islamic Republic of Iran and the hermeneutic impact of Shiite historic experience

Observation 1

The Iranian Shiites’ experimentation with the new orthodoxy has had serious consequences for the development of the tradition. One may argue that the Islamic Enlightenment has been underway since the 1979 revolution. Confrontation with hard facts seems to be the best remedy--albeit quite costly--in change of orthodoxy.

Observation 2
    The liberal reformists in the Sunni world are mostly among the intellectuals and some state sponsored clergy. Their views therefore have no major impact on the masses who are the natural constituencies of the conservative hermeneutics. In Iran, on the other hand, it is the clerical hierarchy that is changing deeply, and alongside, the masses who are bearing the brunt of this huge historical experimentation… 

Observation 3
•The Shari’ah, no matter how much changed, remains a retroactive legal system. It needs for ever to catch up with the legal systems of the postmodern world. It is very unlikely that Shari’ah can add an amendment to the  30 articles of the Universal Declaration of Human Rights. However, a deep reform of the Islamic legal system will help continuity, and preserving peace between traditional and the rising modern classes in Islamic societies. 
