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In March, 2004 an incident involving the Senkaku/Diaoyutai islets in the East
China Sea attracted widespread media attention. This incident, “only the latest in a
flurry of disputes between Japan and its still-resentful neighbors,” reminds one that “the
memories of World War 1l and earlier aggressions by the Japanese in China and the
Korean Peninsula remain fresh”.* However, the controversy is not just about the
collective memories of the burdened past of Japan and its neighbors. As an American
newspaper pointed out, “Though the islands have little strategic value, surveys have

shown potentially lucrative oil deposits in the area, and both governments would



probably face a backlash from right-wing pressure groups if they formally relinquished

their claims®.”

I will first analyze the general law of seabed boundary delimitation and go on to

discuss how this law plays out in East Asia (mainly, China, Japan, and the two Koreas).

I will then venture some proposals for cooperative arrangements for the joint

exploration for and exploitation of oil resources in the East China Sea, with particular

reference to the Diaoyutai/Senkaku area.

International Jurisprudence on Maritime Delimitation: A Brief Overview

Maritime boundary delimitation law can be regarded as largely composed of the

relevant provisions of the two general treaties dealing with the subject (i.e., the 1958

Geneva Convention on Continental Shelf and the 1982 United Nations Convention on

the Law of the Sea (hereinafter, “1982 UNCLOS”)) and the jurisprudence of the

International Court of Justice (1CJ) and other international tribunals. Considered as such,

it seems that the law has come full circle after a long and arduous voyage.

As is commonly known, this odyssey began with the Truman Proclamation in

1945. In the immediate aftermath of this epoch-making action, many states in the

Middle East and Latin America followed suit. These developments prompted the

International Law Commission to take up the task of codifying and progressively



developing international law relating to the emergent institution of continental shelf.
Article 6 of the Geneva Convention on Continental Shelf, which was based on
preparatory work done by the ILC, provided for the equidistance/special circumstances
rule in the absence of agreement between the states concerned. Even though a leading
scholar of the law of the sea criticized the convention as an exercise in “developing a
lex ferenda for this still unknown area of abundant riches”,* a majority of commentators
evaluated it in positive terms, including Article 6.*

This state of affairs was seriously undermined by the 1969 North Sea
Continental Shelf case, which was considered “surely one of the most interesting as well
as debatable decisions in the history of the Court”.> This judgment denied that Article 6
of the 1958 Convention represented “a rule of customary international law binding on
all States”.® Instead, it declared the now famous dictum that “delimitation is to be
effected by agreement in accordance with equitable principles, and taking account of all
the relevant circumstances ...”" This dictum, coupled with the legal characterization of
the continental shelf as “a natural prolongation of [a coastal state’s] land territory into

and under the sea”®

called into serious question the customary status of the equidistance
principle.

The arbitral tribunal in the Anglo-French Continental Shelf case in 1977 seemed



to reinstate the rule of equidistance when it stated that the equidistance/special
circumstances rule as articulated by Article 6 of the 1958 Convention, “in effect gives
particular expression to a general norm that, failing agreement, the boundary between
States abutting on the same continental shelf is to be determined on equitable
principles”.? However, two subsequent ICJ judgments disturbed the delicate
compromise articulated by the 1977 tribunal. According to Judge Guillaume, after the
1982 Tunisia/Libya Continental Shelf case'® and the 1984 Gulf of Maine case,** “case
law and treaty law had become so unpredictable that there was extensive debate within
the doctrine on whether there still existed a law of delimitations or whether, in the name
of equity, we were not ending up with arbitrary solutions.”*?

However, the 1985 Libya-Malta case marked a significant turning point. As the
Court adopted the distance principle in areas situated within 200 miles from the coasts
in question, natural prolongation, for all practical purposes, lost relevance to that
geographical extent, i.e, within 200 nautical miles from the coast.** More importantly
for our purposes, in this case a two-stage delimitation process, i.e., provisional
delimitation employing an equidistance line and then adjusting the line to remove

inequitable results, was used.™ In subsequent ICJ and arbitration cases, this method has

generally been followed. In the most recent cases dealing with the delimitation of a



single maritime boundary, the Court stated as follows:

For the delimitation of the maritime zones beyond the 12-mile zone
[the Court] will first provisionally draw an equidistance line and then
consider whether there are circumstances which must lead to an
adjustment of that line.™®

This method [“the so-called equitable principles/relevant
circumstances method], which is very similar to the
equidistance/special circumstances method applicable in delimitation
of the territorial sea, involves first drawing an equidistance line, then
considering whether there are factors calling for the adjustment or

shifting of that line in order to achieve an “equitable result”.*°

Since 1969 there were also other significant developments in the law of
maritime delimitation such as “the clear trend towards single maritime boundaries”.*’ In
the consideration of relevant circumstances, coastal geography enjoys a dominant
position.*® According to Charney, “the rejection of considerations other than coastal

geography in maritime boundary delimitation is the preferable course. The introduction



of other considerations ... is ... likely to encourage greater conflict and uncertainty.”®

Under the circumstances, other factors such as economic considerations are likely to be
of decreasing significance.?

To conclude, the jurisprudence of the ICJ relating to maritime boundary
delimitation seems to have been consolidated. Weil observes eloquently that
international jurisprudence has grown from "les tentations d'une juridisation sauvage de
I'équité” to "une juridisation sage de I'équité".?* In other words, the jurisprudence of the
ICJ prior to the "landmark™ 1985 Libya/Malta case indulged in a notion of equity as
"une source autonome et directe de normativité, la juridicité proprement dite étant
ramenée au degré zéro d'une simple régle de renvoi*.?? But now the principle of equity
has been tamed; “I'équité n'est plus a c6té du droit et extérieure au droit, mais dans le
droit dont elle forme partie intégrante”.? It is claimed that equity, as an integral part of
law, can now fulfil the functions of predictability and stability.**

What are the implications of such developments for maritime delimitation in
East Asia? If some states in the region, in particular China, take a different position on
the principles and rules of maritime delimitation, how should one resolve this
discrepancy? In order to answer these questions, | will deal with the respective positions

of Japan, the Republic of Korea and China relating to the law of maritime delimitation



in the next section.

Seabed Delimitation in East Asia
Japan

With respect to the principles and rules applicable to the delimitation of the
continental shelf and the exclusive economic zone, the Japanese government has
consistently relied on the principle of equidistance. Japan’s adherence to the
equidistance principle is reflected in the relevant domestic legislation. Thus, Article 1(2)
of the 1996 Japanese Law on the Exclusive Economic Zone and the Continental Shelf
defines the outer limit of the exclusive economic zone (hereinafter “EEZ”) as “the
equidistance line (if a different line is agreed on between Japan and a foreign state, that
line)” when the 200 nautical mile line as measured from the baseline extends beyond
the equidistance line. Article 74 of the 1982 UNCLOS makes no mention of the
equidistance line and only provides that “[t]he delimitation of the exclusive economic
zone ... shall be effected by agreement on the basis of international law ... in order to
achieve an equitable solution”. In contrast, Japanese law puts forth the principle of
equidistance as the mandatory rule of delimitation and delimitation based on other

criteria effected by agreement is regarded as an exception.?® The provision appears to be



based on the idea that there exists a high degree of similarity between the
equidistance/special circumstances rule as provided for in Article 15 of the 1982
Convention and the equitable principles as articulated in Articles 74 and 83 of the
Convention. As discussed above, such an interpretation is in accord with recent 1CJ and
arbitral jurisprudence relating to maritime delimitation. This position has been adopted
by the Japanese government defensively in the face of strong South Korean and Chinese
invocation of the natural prolongation theory in connection with continental shelf

boundary delimitation in the East China Sea.?®

South Korea

As far as the delimitation of the continental shelf is concerned, the ROK
government has taken a selective or “eclectic” approach. In relation to China, it has
invoked the principle of equidistance. In contrast, it has relied on the principle of natural
prolongation of land territory as articulated in the 1969 North Sea Continental Shelf
cases. As pointed out above, when the 1CJ handed down this judgment in 1969, the
ROK government lost almost no time in invoking it vis-a-vis Japan. This principle of
natural prolongation provided powerful theoretical ammunition to the ROK government

in its negotiations with Japan that resulted in the adoption of the joint development zone



in the East China Sea.

The ROK position on the principles and rules to be applied in its adjacent seas
is sometimes criticized as being inconsistent.?’ In fact, the Chinese government has
criticized its ROK counterpart for adopting both methods and applying whichever is
most advantageous.?

The seabed areas of the Yellow Sea constitute a single continuous continental
shelf in contrast to the East China Sea where the Okinawa Trough exists. Therefore,
there is little likelihood that China could succeed in challenging an equidistance line as
being inequitable.”® From the standpoint of Article 74 of the 1982 UNCLOS providing
for equitable principles, on which China itself places a great reliance, one could justify
the ROK position by arguing that equidistance (as no more than a technique employed
to achieve an equitable solution)* and natural prolongation (as title and a relevant
circumstance) are subordinate to the umbrella principle of equity. Also, state A is not
necessarily bound to apply the principles adopted in its maritime boundary treaties with
state B in relation to other states.™

However, the evolution of the international jurisprudence on maritime
delimitation law seems to impact on the ROK position On the doctrinal side, there is an

argument that with the introduction of a new concept of continental shelf under the 1982
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UNCLOS the Okinawa Trough could not be accorded any significance and that Japan is

entitled to extend its continental shelf beyond the Trough.*?

China

In stark contrast to Japan, the Chinese government has been an ardent proponent of
equitable principles and has persistently denied the customary law status of equidistance
since the controversy over the seabed boundary broke out in the early 1970s. Shortly
after the controversy occurred, the Chinese government consolidated its views on the
territorial sea, EEZ and continental shelf into a working paper submitted to
Subcommittee Il of the Seabed Committee. This document, titled “Working Paper on
Sea Area within the Limits of National Jurisdiction”, provided in the second section
dealing with EEZs or exclusive fishery zones that “A coastal state may reasonably
define an exclusive economic zone ... beyond and adjacent to its territorial sea in
accordance with its geographical and geological conditions, the state of its natural
resources and its needs of national economic development.”*® It was apparent that the
inclusion of the geological conditions was closely related to China’s characterization of
the continental shelf as a natural prolongation of land territory.>* In the same document,

the importance of consultations in maritime delimitation was emphasized. In the section
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dealing with the continental shelf, it is provided that “States adjacent or opposite to each
other, the continental shelves of which connect together, shall jointly determine the
delimitation of the limits of jurisdiction of the continental shelves through consultations
on an equal footing”.®

The Chinese stance of emphasizing the principle of natural prolongation and the
need for consultations was reconfirmed when the Chinese government leveled a sharp
criticism against the Korean-Japanese agreement of 30 January 1974 on the joint
development of the continental shelf in the East China Sea. While criticizing the
agreement as “an infringement on China’s sovereignty, which the Chinese Government
absolutely cannot accept”, the spokesman for the PRC Foreign Ministry issued a
statement arguing that “according to the principle that the continental shelf is the natural
extension of the continent, it stands to reason that the question of how to divide the
continental shelf in the East China Sea should be decided by China and the other
countries concerned through consultations.”*® In the substantive sessions of UNCLOS
111 after 1974, China expressed firm support for equitable principles in relation to
EEZ/continental shelf delimitation. For instance, at the Resumed Ninth Session (28 July

— 29 August 1980), the PRC stated that delimitation should be effected through

negotiations between the parties concerned on the basis of equity, taking into account all
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factors concerned; the median line can be employed only when its use is in accordance
with equitable principles.’

Now the question is how the Chinese position on the principles and rules of
maritime delimitation is applied to the Yellow Sea and the East China Sea. In the former,
the Chinese side tries to avoid the application of the equidistance principle by invoking
various geological or geomorphological features of the sea. The official position of
China is still not clear in this regard. However, various geological or topographical
criteria have been suggested by a number of scholars and researchers. Thus, a
description of the seabed topography, such as the fact that a smooth gentle slope
(1:26,000) from the west meets the steep and less regular slope (1:6,000) from the east
in an axial valley two-thirds across on the Korean side of the Yellow Sea, or the fact that
the eastern third of the sea is floored by sand originating from the mountains of Korea
while the rest (2/3) on the western side is floored by clay discharged by the two rivers of
China, i.e., the Huanghe and the Yangtze,® is cited with approval as the basis of title.*
Also, Chinamay have hoped to argue that the continental shelf in the Yellow Sea is a
prolongation of the Chinese landmass in an eastward direction and not a prolongation of
the Korean peninsula westwards.*

In the East China Sea, China is taking almost the same position as it takes



13

toward Korea. In relation to Japan, it puts forth the principle of natural prolongation of
land territory which the 1CJ endorsed in its 1969 North Sea Continental Shelf cases. In
this connection, the existence and legal significance of the Okinawa Trough looms large.
Basing itself on the principle of natural prolongation, China contends that this geo-
morphological feature constitutes the natural frontier between the continental shelves of
China and Japan.*!

It was pointed out above that the adoption of the 1982 UNCLOS has brought
about a substantial change to the international jurisprudence relating to the
EEZ/continental shelf delimitation. How has China responded to this important
development which impinges directly on its claims in the Yellow Sea and the East China
Sea? Of course, in China a keen attention has been paid to the evolution of the
jurisprudence of the ICJ and other arbitral tribunals. Faced with the increasing erosion
of the principle of natural prolongation and equity in international jurisprudence, a
strenuous effort has been made to preserve the tenability of its original position.*?

Let me first summarize the Chinese position and, in so doing, point out its
methodological approach and strategy. First, China still adheres faithfully to the
international law of maritime delimitation as articulated in the 1969 North Sea

Continental Shelf cases, which “could have hardly have been more timely to China”.*®
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This position is also consistent with the stance taken by the Chinese government in the

UNCLOS Il negotiations.

Secondly, in its interpretation of the customary international law of maritime

delimitation as embodied in the 1969 ICJ cases and the relevant articles (in particular,

74(1) and 83(1) of the 1982), China emphasizes the principle of equitable solution

through consultations. This principle is concretized by taking into account and giving

due weight to all the relevant factors in a given delimitation case. In contrast to the

international jurisprudence’s “lionizing” geographical factors to the virtual exclusion of

other factors, China takes a more expansive and inclusive view of relevant

circumstances to be factored into maritime delimitation, including geological or geo-

morphological factors and economic factors.

Thirdly, China has attentively followed the evolution or transformation of the

international jurisprudence on maritime delimitation. Rather than accepting that this

jurisprudence is binding on it, however, China has tried to “localize” or “parochialize”

the normative impact of the jurisprudence, inter alia, by invoking still widely diverging

state practice which China seems to regard as a more authoritative and fundamental

source of international normativity. If this strategy of localization or parochialization

should prove unsuccessful, it is submitted, it could fall back on the principle of
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persistent objector and thereby exempt itself from the binding force of the international

jurisprudence.

Fourthly, in trying to confine the normative reach of the international

jurisprudence concerning maritime delimitation, China places emphasis on the unique

factual matrix of each given delimitation case. In doing so, the principle of equidistance

is discounted as a principle valid for a limited category of delimitation or no more than a

mere technique which has not attained the same normative status as the principle of

equity.

As such, the Chinese position shows a wide discrepancy with the international

jurisprudence on maritime delimitation. How is this discrepancy to be explained and

overcome? By stubbornly sticking to the principle of equity in defiance of the newly

consolidated international “case-law”, does China violate international law? Or is China

fully justified in adhering to equitable principles either as a persistent objector or

because another source of international normativity, i.e., state practice is still on its side?

What are the implications of this discrepancy (between international jurisprudence and

Chinese practice) for international dispute settlement in East Asia? Will China stay its

course by preferring bilateral consultations or negotiations to multilateral or third-party

settlement?
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A detailed discussion of these questions is beyond the scope of this short paper.

Let me just allude to an important point for our purposes. Based on the above analysis,

it can be argued that the states in East Asia (especially China), in their efforts to manage

or resolve maritime delimitation issues within the region, have room for manoeuvre

even outside the normative framework structured by the 1CJ’s jurisprudence. Given the

wide discrepancy between the (tenable, in the light of the foregoing discussion) position

of some states in the region and the jurisprudence of the ICJ and arbitral tribunals, it

will be difficult to expect the states concerned to refer their disputes relating to maritime

delimitation to international tribunals in the near future.

Continental Shelf Delimitation in the East China Sea

Both China and Japan can put forth seemingly valid arguments based on

international law. As was pointed out above, the international law of maritime

delimitation is afflicted with an “intentional or constructive ambiguity” and, as a result,

cannot provide clear normative cues for the resolution of questions or disputes relating

to the Senkaku/Diaoyutai islets and the oil resources in their vicinity. In other words,

both sides could engage in a mouvement perpétuel of endlessly exchanging equally

plausible legal arguments over these questions.
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Under the circumstances, China and Japan should strive to devise cooperative

arrangements for the exploration and exploitation of oil resources in the East China Sea

while shelving the problem of territorial sovereignty over those islets. Deng Xiaoping

made a proposal along those lines in the 1980s. It is also true that both China and Japan

has tried to approach the question of exploring and exploiting the oil resources in the

Diaoyutai/Senkaku area without touching on the extremely convoluted and

inflammatory question of territorial sovereignty, as is shown by a series of serious

negotiations between state and private actors from both sides. The question of whether

China and Japan can agree to a cooperative arrangement for joint development of oil

reserves in the area in question depends on many factors such as the improvement of

overall political and diplomatic relations between the two countries, the prospects for

the discovery and development of large seabed petroleum deposits in the area in

question, and the presence of pressing needs for oil resources from the

Senkaku/Diaoyutai area.

It will be very difficult for the two countries to overcome a number of hurdles

and reach a provisional agreement. However, one does not need to be overly pessimistic.

The countries in the region, i.e., China, Japan and the ROK have recently adopted a
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series of bilateral fisheries agreements that combine to establish a provisional regional
fishing regime in East Asia: the 1997 Agreement on Fisheries between Japan and the
People’s Republic of China,* the 1998 Agreement on Fisheries between the Republic of
Korea and Japan®® and the 2000 Agreement on Fisheries between the Republic of Korea
and the People’s Republic of China.*® (Map 1).*’

This result reflects a meeting of minds among the three governments that the
final and definitive delimitation of exclusive economic zones of the states concerned is
not feasible at the present stage due to a variety of factors, inter alia, the disagreement
over the principles and rules of maritime delimitation and territorial disputes. The three
governments instead adopted fisheries agreements of a provisional nature, focusing their
attention on the question of how to delimit various zones of an interim character in the
Sea of Japan (known as “East Sea” in Korea) and the East China Sea.

As shown in Map 1, in the fisheries agreement between ROK and Japan two

polygons of a rather strange shape were adopted as “intermediate zones™*® or

“provisional measures zones™*

where fishing ships of the two countries can engage in
harvesting subject to the recommendation or decision of the ROK-Japan Joint Fisheries

Committee (Article 9).

In the agreement between ROK and China, two kinds of zones, i.e., a
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provisional measures zone and transitional zones, are adopted. The latter zones are to be
incorporated into the EEZs of both contracting parties after a four-year period following
the entry into force of the agreement, i.e., in June 2005. A provisional measures zone,
located approximately 52 nautical miles from the coasts of each state is also established
between Japan and China. The three agreements all contain a clause confirming the
character of these agreements as provisional arrangements of a practical nature without
prejudice to the position of each state relating to issues on the law of the sea or issues in

international law other than matters on fisheries.*

Conclusion

The experiences and lessons from the fisheries agreements could be
productively applied to a provisional agreement for joint development in the
Diaoyutai/Senkaku islets. Negotiators for the ROK and Japan had to navigate their way
around the thorny question of territorial sovereignty over the Tokdo/Takeshima dispute.
Both parties agreed to put aside this thorny question in a two-pronged way. First, both
sides consented to limit the geographical scope of the agreement to the exclusive
economic zones of Japan and the ROK, thereby excluding the 12 nautical mile belt of

territorial waters surrounding the Takeshima/Tokdo from the application of the
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agreement. This effectively meant that the status quo of the territorial question or

controversy was undisturbed or preserved. In other words, both sides implicitly agreed

to shelve this thorny question of territorial sovereignty. Secondly, the ROK and Japan

put in place a caveat (Article 15) which reads that “Nothing in this Agreement shall be

deemed to prejudice the position of each Contracting Party relating to issues in

international law other than matters on fisheries.” This clause reconfirms that the

question of territorial sovereignty over the Tokdo/Takeshima was left untouched by the

1998 fisheries agreement.

One could propose a framework for the provisional zone of joint development

in the Senkaku/Diaoyutai islets as follows. First, China and Japan agree to exclude the

territorial waters surrounding the islets from the zone of joint development or

exploitation, thereby freezing the problem or controversy over the territorial sovereignty

over these islets.

Secondly, both sides should make concessions on a reciprocal basis concerning

the most difficult question of the principles and rules to be applied in maritime

delimitation. In other words, China should not insist on natural prolongation as its basis

of continental shelf claim, or according to Susumu Yarita, in his paper for this volume,

“should not raise the issue of the continental shelf margin as the basis for its seabed
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jurisdiction”. Japan should reciprocate by dropping its support for the median line. It

should be noted that such reciprocal concessions would be without prejudice to the

official positions of the respective parties on the question of maritime delimitation.

China and Japan can avoid the embarrassment of appearing to back down from their

original position by choosing the eastern limit of the joint development zone somewhere

between the median line and the eastern end of China’s continental shelf margin. In so

doing, they need not mention either natural prolongation or the median line.

Thirdly, the joint development zone needs to be of a substantial size. It also

needs to straddle the putative median or equidistance line. If the zone were to be of a

small size, the parties concerned would have difficulty shelving the thorny and divisive

question of which principle or rule of delimitation (i.e., equidistance or natural

prolongation) should apply in the sea in question. For instance, a small joint

development zone falling between the putative median line and the end of the Chinese

continental shelf margin would be unacceptable to Japan. On top of this, a joint

development zone of a substantial size would testify to the seriousness of the parties

concerned about cooperation.
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