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The constitutional structure of Bosnia and Herzegovina is complex, emerging as it did from a peacemaking process between Serb forces of Republika Srpska and a coalition of Bosniak (or Muslim) and Croat forces under the Federation of Bosnia and Herzegovina. Most of the fundamental obligations of the state of Bosnia and Herzegovina and its two subordinate Entities, Republika Srpska (RS) and the Federation of Bosnia and Herzegovina (FBiH),
 arise from the General Framework Agreement for Peace (GFAP) in Bosnia and Herzegovina and its Annexes, often called the Dayton Accords, signed in Paris on December 14, 1995. The Constitution of Bosnia and Herzegovina is Annex 4 of the General Framework Agreement.


Numerous and far-reaching changes in the constitutional structure of Bosnia and Herzegovina have been introduced since 1995, some based upon the language of the Constitution itself, some based on (but not limited by) the language of the rest of the GFAP. Since the text of the Constitution has not been amended, it is not possible to know the fundamental obligations or the distribution of powers and functions of the state or of its subordinate jurisdictions, the two Entities and Brcko District, by reading the Constitution alone. To fully understand how the institutions of Bosnia and Herzegovina function, other elements, or legs, of the constitutional structure must be read along with the Constitution. These other elements include the powers and status of the multinational military Implementation Force and of the civilian High Representative, the definition of the border between the two Entities and the rights of refugees and displaced persons to return to homes seized or destroyed during the war. 


One of the more controversial legs, the Final Award of the international arbitral tribunal that resolved a boundary dispute in the area of Brcko,
 is also probably the most misunderstood. In 2000, the tribunal created Brcko District as a new political jurisdiction separate from the Entities and subordinate to the state, so the tribunal’s decision directly affects the constitutional structure of Bosnia and Herzegovina, and is affected by most of the other changes that have occurred in the constitutional structure.


The many changes in the constitutional structure of Bosnia and Herzegovina over the last 10 years suggest that the Dayton Accords, including the Constitution itself, have proved quite flexible. Initially, the powers of the international community were vastly broadened, and more recently, those powers have been used to implement State responsibilities foreseen in the Constitution, and to shift important additional responsibilities from the Entities to the State.


Nevertheless, I argue that the ways in which the constitutional structure have been changed—often by imposition, rather than consent, and sometimes hastily, without full implementation of basic reforms—raise serious questions about the sustainability of the reforms once the special powers of the international community are gone. Moreover, if the procedures required by the constitutional structure are violated, that raises serious questions about the sustainability of the rule of law and the ability of the country to mobilize investment—foundations Bosnia and Herzegovina needs to become a modern country. This paper describes some of the procedures required for changes in the constitutional structure, and proposes steps necessary to prevent them from breaking down. 

Alternatives for changing the constitutional structure

Most of the text of the Constitution can be amended by formal decision of the Bosnia and Herzegovina Parliamentary Assembly, including a two-thirds majority in the House of Representatives.
 While such a majority might not seem difficult to achieve, in practice it would require the agreement of both the RS and the FBiH. If it involves a shift of functions from an Entity to the state, it may also require amendments to the sonstitutions of the RS or FBiH, or the Statute of Brcko District. In the nearly 10 years since the adoption of the BiH Constitution, a formal amendment to the BiH Constitution has never been made.  


According to the principal drafter of the Constitution at Dayton, Roberts B. Owen, the international community represented at Dayton was concerned that the fledgling state of Bosnia and Herzegovina might not be strong enough to survive, while Republika Srpska wanted to keep as much power in the hands of the Entities as possible. The state responsibilities listed in Article III paragraph 1 were the only ones Republika Srpska was willing to accept.
 All other powers and functions were reserved for the Entities in Article III paragraph 3, and some Entity rights and powers are specified in Article III paragraph 2.
 


Hoping that Republika Srpska would later come to accept the need for a stronger state in some areas, the drafters deliberately made it easy to add to the state’s responsibilities, and therefore its powers, through three clauses in Article III paragraph 5.
 All three options can change the real effect of the Constitution without changing its text. The first clause of Article III.5 (a) allows the state to acquire additional powers and responsibilities by agreement of the Entities, the second does so as the state implements Annexes 5 through 8 of the General Agreement, and the third clause permits the state to assert additional responsibilities that are “necessary to preserve the sovereignty, territorial integrity, political independence and international personality of Bosnia and Herzegovina.” Only the first clause requires formal Entity agreement, and it is the only clause that is not limited by subject. All three means have been employed to expand the responsibilities of the state, and some examples will be discussed below. None of the additional state responsibilities changed the text of the Constitution, but these additional responsibilities have greatly changed the relative powers of the state and the Entities in the judiciary, revenue collection and distribution, border control and other areas.

Changing the constitutional structure outside the Constitution   

The constitutional structure of Bosnia and Herzegovina has also been changed over the last decade by decisions and agreements made completely outside the Constitution, linked to but not limited to commitments in other Annexes of the General Framework Agreement. These also affected the relative powers and functions of the state, the Entities and Brcko District.


For example, the U.N. International Police Task Force (IPTF) was authorized by GFAP Annex 11 to inspect, advise, train and assist Entity and local police organizations, but Annex 11 says nothing about removing police officers and higher police officials, certification of individual police officers and police units, and substantial control over police organization and regulation throughout the country. The UN Security Council added those powers later.
 In 2003 the IPTF concluded its mandate and was replaced by a European Union Police Mission (EUPM) with a reduced presence and powers. Yet for more than six years, before, during and after the IPTF’s mandate changes, the unchanged text of the Constitution assigns exclusive responsibility to the Entities for law enforcement within the Entities,
 and says nothing about the IPTF overriding Entity police authority. 


Similarly, GFAP Annex 10 established the High Representative, but does not mention the powers of the High Representative over such key constitutional matters as imposing or revoking legislation at the Entity or state level, or removing high Bosnian officials, powers which were added later by the international community without changing the text of GFAP or the Constitution. Again, the constitutional structure of BiH can only be understood when the Constitution is read together with these other elements of the constitutional structure.


No agreement was reached at Dayton on the inter-Entity boundary (IEBL) in the area of Brcko. Instead, all parties—BiH, FBiH and RS—accepted binding international arbitration and thereby agreed in advance to implement the decisions of the arbiters.
 But, over a period of several years, the FBiH and RS members of the Arbitral Tribunal for Brcko still could not agree on a permanent solution. The RS would not back down from its insistence on keeping the town of Brcko and a strip of territory along the Sava River seized during the war, since it connected the two halves of the territory of the RS. The FBiH opposed this because it would undermine the basic principles agreed upon at Dayton by denying the Federation a town that had been predominantly Bosniak and Croat before the war, and a critical transportation corridor (rail and road bridges over the Sava, and a river port) needed by the Federation. The Presiding Arbitrator, Roberts B. Owen, concluded that the only satisfactory solution was to give Brcko to neither Entity, but create a separate District that would serve the essential transportation needs of both Entities without discrimination, and would govern its own multiethnic inhabitants.
  


The Final Award of the Brcko Tribunal was drafted so that it did not change the text of the Constitution, since the constitutional amendment process would give the Entities an opportunity to reject the solution. Nevertheless, the Tribunal made an effort to write the Final Award so that it would be legally and logically consistent with the Constitution.
 The Final Award changed the constitutional structure of Bosnia and Herzegovina by creating a completely new political jurisdiction independent of both Entities and with comparable powers of governance within the District. In order to understand the constitutional status of the District and its responsibilities vis-à-vis the state, the Constitution must be read alongside (or together with) the Final Award. 

Effect of the Brcko Final Award on the BiH Constitution

The Brcko Final Award did not create a new Entity, which would have required a constitutional amendment. 
 Brcko residents remain citizens of one of the Entities and of the state. Unlike all other BiH citizens, Brcko residents may freely choose to become citizens of either Entity, without regard to their ethnicity or the location of their residence within the district.
 The IEBL within the district was to be abolished, and the territory of the district was defined as the pre-war Brcko Opstina, or municipality, on both sides of the cease-fire line.
 All Entity powers and governmental functions within the territory of the district—legislative, administrative, and judicial—were permanently transferred to the district, including ownership of public property.
 An international supervisor, established earlier, was to continue to exercise powers within the district, similar to those of the High Representative of BiH, until he or she is able to notify the Brcko Tribunal that the district’s “institutions are functioning effectively and apparently permanently.”


The Constitution specifies the powers and responsibilities of the state, so all other powers and responsibilities that are assigned or left to both Entities were transferred to Brcko District within its territory,
 except those functions related to granting citizenship and those specifically mentioned in the Final Award as retained by the Entities,
 and the functions and responsibilities that the BiH Constitution assigns to only one Entity by name, such as the number of seats in state institutions.
 Just as one would expect from arbitration of a border dispute, there is no suggestion anywhere in the Final Award that this transfer of powers to the District is somehow conditional, temporary or reversible. The permanence of the transfer is underscored by the expectation that district institutions will function “permanently,” and the requirement that the District review and replace all Entity legislation with district legislation.


In transferring local governmental functions to the state, the District’s rights and privileges are identical to those of the Entities. An Entity may transfer to the state the responsibility for performing a particular function within that Entity’s own territory, and the District may do the same with respect to the District’s territory. Since the District’s powers and responsibilities were ceded to it by the Entities on a permanent basis, the Entities (either one or both) cannot effect a transfer of governmental responsibility from the District to the state without the District’s consent.  


On the other hand, where no agreement of the Entities is required to give the state greater responsibilities, then no agreement is required from the District either. The state can, for example, take measures or create institutions “necessary to preserve the sovereignty, territorial integrity, political independence, and international personality of Bosnia and Herzegovina.” 
 The District, likewise, has the right to participate in inter-Entity coordination facilitated by the presidency and in negotiations regarding additional responsibilities of the state.


Constitutional change is not simply a matter of legal authority, especially in a decentralized system of government. To effect constitutional change, there must be real cooperation on more than one level if the new laws are to be implemented. In Bosnia and Herzegovina, domestic governance is still largely in the hands of the Entities and the District, so their cooperation with the state is required in nearly every case when there is a change in the state’s internal responsibilities. When the state passes new laws, whether based on Constitutional responsibilities listed in Art. III.1 or acquired earlier under Art. III.5, they often require either changes in existing Entity and District law or completely new laws to be effective. However, if the state assumes new responsibilities under Art. III.5, changes in the Entity Constitutions and the Brcko Statute (which serves as Brcko District’s constitution) may be required. District laws are passed or changed by a three-fifths majority of the Brcko Assembly, while amendments to the Brcko Statute (its Constitution) require a three-fourths majority,
 and each Entity has its own requirements. The state will have to do more than simply demand that those changes be made, or it may find its initiatives unimplemented. 


The Brcko Statute has no specific procedure for shifting a District responsibility from Brcko to the state under the first clause of Art. III.5 (a) of the BiH Constitution. Between Dayton in 1995 and the entry into force of Brcko’s Statute in 2000, there was no prospect of an agreed Entity transfer of power to the state. Even if the District Assembly should decide that a three-fourths majority is required, formal agreement to a new state responsibility would not require more votes than amendments to the Statute. Such a vote in favor of delegating powers to the state is not hard to imagine: given its small size and wedged as it is between the two Entities and the state border, Brcko often tends to benefit when the state applies a common standard throughout the country, such as laws and regulations to facilitate international and inter-Entity trade and business services, when these laws and regulations are not harmful to or discriminatory against the District.


The biggest obstacles to achieving Brcko’s agreement to transfer power are likely to arise if the state, properly or otherwise, assumes responsibilities from the Entities and the district in order to transfer the benefits disproportionately to the Entities. This could occur through failure to consult with the District in the negotiating process and a document intended to be non-negotiable is presented to the District. Or, given Brcko’s relative size, its representation in negotiations with the Entities may or may not be sufficient to protect its interests if the Entities decide to divide the benefits between themselves. If the state and the Entities understand at the outset that the Brcko District must also agree, or its transfer of powers will not occur, then of course Brcko must be able to negotiate a share of the costs and benefits so that the deal can be ‘sold’ to its legislature, just as the Entities must do.  In the end, each Entity and the District have a separate right to transfer or not transfer its responsibilities to the state.


The threat to deny the District its right to agree or not agree is real. Recently, the Office of the High Representative (OHR) in Sarajevo argued that Brcko’s right to agree or not to increased state responsibilities amounts to an unjustified veto power for Brcko, and that powers can be taken away from Brcko without its consent that could only be taken from the Entities with their agreement.
 Yet the ‘veto’ characterization is somewhat misleading. For example, suppose that both Entities agreed to a new state law providing new salaries for judges throughout BiH but that Brcko District did not agree. Then the new law would remain inapplicable within the District, affecting some 2 percent of the population of the country, but would become applicable throughout both Entities—some 98 percent of the country. The result cannot fairly be described as a District ‘veto.’


The Final Award is quite clear—once the Entities’ self-governing powers within the former Brcko Opstina were transferred to the District on March 8, 2000, the District’s agreement is required to transfer them elsewhere. Whether this power is reasonable, or whether the Brcko District would want or be able to reject an agreement reached between the Entities and the state, may depend upon the negotiations or their outcome in each case. It is a feature of most federal forms of government that the subordinate jurisdictions are not all the same size, but they have been given their powers for other valid historical reasons, and of course it does not mean that their actual bargaining power in a specific negotiation is the same.  


If the Brcko District were to be denied the right to reject transfers of its governmental powers, the Entities might attempt to transfer a function to the state in such a way that they recover their powers from the District and violate the terms of the Final Award. This was actually proposed in the early stages of BiH judicial reform (see below). Once the Brcko supervisory regime concludes and the Brcko Tribunal ends its jurisdiction, the legal basis for protecting the District’s Entity-like powers and institutions must be recognized, or they are sure to come under attack. Thus, the state cannot protect Brcko unless Brcko can protect itself. The competition, legal and illegal, between the RS and Federation for a chance to seize Brcko’s property, revenues, and local political authority—never absent during the supervisory period—will surely resume in earnest.
 Unless the Final Award is upheld, the de facto damage to the District and its institutions will likely be extensive. 


This reading of the Final Award and the Constitution—that the Final Award gives the District all the constitutional functions and powers of the Entities that are not assigned to a specific Entity—has unfortunately not always been observed by Entity institutions, state institutions or the Bosnia-based institutions of the international community. Efforts to uphold other interpretations of Brcko’s powers and responsibilities have generated misunderstandings and inconsistencies, which does not strengthen the rule of law in Bosnia and Herzegovina or create effective internal working relationships needed for the country to succeed in the modern world. The examples below may help to illustrate this.

Judicial reform

With the help of the Brcko Law Revision Commission, Brcko completely restructured its courts, rewrote the criminal and civil codes and appointed an entirely new and independent judiciary using both European and American expertise.
 The result was a success in its own right, and created a very useful model when the international community undertook judicial reform throughout Bosnia and Herzegovina.


No one has seriously denied, in principle, that the Final Award transferred all judicial powers within the District’s territory from the Entities to the Brcko District. Yet, when the Office of the High Representative (OHR) in Sarajevo undertook to lead judicial reform throughout the country, it did so initially without consulting Brcko District. High Representative Wolfgang Petritsch imposed state and Entity laws intended to override Brcko’s reformed laws as well as the Entities’ unreformed laws on May 23, 2002. The new laws established High Judicial and Prosecutorial Councils in both Entities, which would appoint a state High Judicial and Prosecutorial Council to control judicial appointments solely for the state and for Brcko (although the effective date for Brcko was delayed). The Entity councils would appoint Entity judges and prosecutors.
 If these laws had gone into effect for Brcko, they would have reversed the Final Award by returning de facto authority over Brcko’s judiciary to the Entities. I protested against this policy, since in my view (shared by the Brcko Judicial Commission) this not only violated the Award, it would have ended the Brcko judiciary’s independence from Entity influence. I also argued that the loss of judicial independence would reduce the chances that Brcko’s other institutions could survive independently. This approach, apparently chosen to reduce Entity objections to the reform, would also have left the state judiciary subject to excessive Entity influence. I protested vigorously to the High Representative through OHR channels.
  


Fortunately, in April 2003 the High Representative decided that there would be only one High Judicial and Prosecutorial Council, at the state level, with appointing authority over the Entity judiciaries as well as the state and Brcko District judiciaries.
 The Entities were asked to agree to transfer their constitutional powers to appoint and discipline the judiciary to the state Council under Art. III.5.(a) of the Constitution. For Brcko to agree would mean also giving up its appointing and disciplining powers over the Brcko judiciary, but in contrast to the earlier proposal, the Brcko judiciary would not be less independent than the judiciary of the state or in the Entities. The major gains for the Brcko judiciary and for the state judiciary: they would now be surrounded by a reformed, more professional and more independent judiciary in the Entities—a clear gain for the rule of law since it diminishes political influence over the judiciary throughout the country. 


The head of the legal section of OHR in Brcko, Ilias Chatzis, and I argued that Brcko District should, like the Entities, have the opportunity to formally agree to this new constitutional function of the state that was intended to apply also to Brcko.  Mr. Chatzis and I made several informal requests of OHR and the head of the Independent Judicial Commission (IJC) to that effect. Although the IJC was sympathetic, the immediate answer was “no,” essentially arguing that obtaining Entity agreement was already difficult enough and OHR did not want to add another complication. Brcko’s agreement was not in doubt, if the Entities indeed transferred their judicial powers to the state. Brcko judges and prosecutors were consulted and were already assisting the establishment of the state’s High Judicial and Prosecutorial Council, where Brcko also has a seat. By the end of September 2003, when I left the job of Supervisor, it was my view that Brcko could formally consent after the Entities had done so, and after the final terms of the state High Judicial and Prosecutorial Council were known. The Entities signed the Agreement on March 11, 2004, and the BiH Council of Ministers also signed on March 18. While the Agreement asserts that the state Council “shall bear primary responsibility… for the judiciary at all levels throughout Bosnia and Herzegovina,” 
 Brcko District is not specifically mentioned and has not consented to the transfer of powers.

Indirect taxes

Under the Constitution, customs policy was a responsibility of the state, but collection of customs duties and all other aspects of customs administration were Entity functions.
 The Final Award transferred these Entity functions to the District within the District’s territory.
 All other taxes were Entity responsibilities, transferred to the District and collected by the District within its territory.
 Brcko District entered into a contract with Republika Srpska for customs administration, but retained all taxes collected and paid the RS customs staff directly, while reserving the right to establish its own customs service.


With the help of a resident customs advisor,
 the Brcko customs crossing point became the most efficient and apparently honest in the country, which—together with Brcko’s geographic location—attracted a growing share of imports into Bosnia and Herzegovina. Initially, the calculation of excise tax on petroleum products differed among the Entities and Brcko, and the District chose a lower formula, giving its already active petroleum distributors a nominal advantage in entering their tank trucks through Brcko, until 2002 when an IMF-sponsored harmonization of sales and excise taxes eliminated the District’s advantage. Entity distributors could have and sometimes did use the Brcko crossing point, but they came under Entity pressure, including inter-Entity trade restrictions, to use their own crossing points so that the Entities could collect the revenue.
 The reformed District budget went into surplus in 2001, the first year it was fully in effect, and has been in surplus ever since. 


Federation and RS-based distributors entering through other customs points often paid bribes instead of duties, a major factor in the Entities’ chronic budget deficits. The obvious shortfall—in many millions of dollars per year—between petroleum consumption and the corresponding taxes and customs duties paid to the Entities became a major scandal, and the scale of the scandal helped stimulate OHR determination to reform indirect tax collection.
  


The High Representative resolved to bring both customs collection and customs administration under state control, in the hope of combating long-standing Entity corruption, to improve the fiscal strength of the whole country, and to prepare the way for the introduction of a value-added tax (VAT), a requirement for Bosnia’s eventual membership in the European Union. A critical element in the plan was to replace Entity tax organizations with regional centers for customs, which would later also manage the collection all other “indirect” taxes, i.e., excise and sales taxes, and later the VAT. The OHR pressed the Entities to agree to transfer these functions constitutionally to the state, which they did on December 5, 2003.


With by far the largest part of its revenues at stake, the Brcko District had several aims in this process of reforming and centralizing control over indirect taxes: to participate fully in the negotiations, to obtain a reasonable share of the collected revenues when they were reallocated to the District and the Entities (including a factor to reflect duties actually collected), and to become the seat for one of the regional headquarters of the Indirect Tax Administration as it was set up. Brcko’s justifications included having the most efficient border crossing point and having the most successful sales tax collection organization in the country. Brcko was a working demonstration of the benefits of the reform underway, and could be considered a neutral site if, as expected, the regional boundaries would include parts of both Entities.
 Despite these arguments, the OHR allowed the District only an observer status in the negotiations.
 Brcko’s observer, Mato Ljucic, was well qualified, respected and took an active role, but he had no formal vote in the final outcome. Brcko’s bid for a regional headquarters caused loud protests from politicians in Tuzla, a larger city in the northern part of the Federation, so the regional headquarters covering Brcko was established there. 


The Brcko District’s share of the revenue returned from the Indirect Tax Administration appears reasonable, at 3.8 percent of the balance after state obligations are met. Brcko produced about 5 percent of the total BiH revenue, and its population represents about 2 percent of the total for Bosnia and Herzegovina. The formula is expected to shift again when the VAT is installed, to a number based upon each jurisdiction’s consumption.
 OHR’s decision not to give Brcko permanent representation and voting rights on the governing board of the Indirect Tax Administration (ITA) suggests that Brcko can have no assurance that its interests will be protected in future decisions of the ITA. Since Brcko has not yet formally agreed to a transfer of its tax powers to the state, it would be reasonable for Brcko to insist upon some mechanism for more effective representation. 


The international community missed an opportunity to confirm the District’s status in a new state-level institution, in which Brcko would be a full participant without automatically having the power to block future decisions. Unfortunately, that was not the only opportunity missed: by not having a role for the international community in hiring for the new institution, corruption at the Entity level is being transferred into the ITA, 
 and will be much harder to remove later.

Implementing Annexes 5 through 8 of the General Framework Agreement

No Entity or District agreement is required for the state to implement Annexes 5 through 8, which refer to various state-level responsibilities established in the GFAP and mentioned by reference in Article III.5 of the Constitution. But in practice, that does not necessarily mean that the state can act alone, since the state often lacks the capacity to implement its responsibilities in internal matters, even when it passes a law. This point was illustrated when the High Representative concluded in 2001 that GFAP Annex 8 regarding preservation of national monuments had not been implemented; he determined that Entity and District implementing legislation was required for the Commission to Preserve National Monuments to act effectively. OHR prepared the drafts and coordinated them with the Entities and the District. The District Assembly passed Brcko’s law,
 but the High Representative found it necessary to impose the law on Republika Srpska and to impose changes to the Federation law.

Asserting new state responsibilities for security and other external affairs

The state has expanded its authority and institutions unilaterally in accordance with the Constitution, especially in matters related to external affairs, and mainly under pressure from international organizations. International and inter-Entity criminal law enforcement was one of the agreed state responsibilities in the Constitution when signed in 1995,
 but was performed poorly, if at all, for several years. Organized crime, human trafficking and terrorism flourished across Entity and international borders. Despite lack of cooperation from Republika Srpska, the UN Mission and OHR managed to establish the state Information and Protection Agency (SIPA) by early 2002 to undertake these and related state-level protection services.


The state Border Service (SBS), responsible for policing the international borders of the entire country, is clearly an institution  “…necessary to preserve the sovereignty, (and) territorial integrity … of Bosnia and Herzegovina,” as stated in the third clause of Art. III.5(a) of the Constitution, and no Entity or Brcko agreement was necessary for its creation. Nevertheless, Republika Srpska was strongly opposed to the SBS, and the High Representative had to impose the law creating the SBS on January 13, 2000. Challenged by RS deputies in the state House of Representatives, the imposed law was upheld by the Constitutional Court.
 For the District, the arrival of the SBS to man the border crossing points with Croatia was most welcome (the District even donated weapons left over from reequipping the Brcko police to the SBS), and the arrival of the first SBS patrol boats for policing the Sava River border in 2003 was the occasion for another very warm welcome.   


More recently, and again under pressure from the international community, the state has asserted an additional responsibility for national defense—including a new Defense Ministry and a unified command for the armed forces.
 While clearly justifiable under the Constitution in the same way as the SBS, it was also a requirement for joining NATO’s Partnership for Peace. NATO could hardly admit two Entity armies, the de facto purpose of which was to oppose each other. Although units of the BiH military are still segregated by national group (Serb, Croat and Bosniak units), the creation of a single command is certainly a first step toward creating a more appropriate “international personality of Bosnia and Herzegovina”
 in international organizations. 


The Final Award decreed the removal of all Entity troops from the District, and units of Entity armies were permitted to enter or transit only by approval of SFOR.
 Former RS facilities have been converted to civilian use as property of the District, in accordance with the Final Award.
 In 2004, SFOR also departed the District and turned over to the District its base, Camp McGovern, which had been built on publicly owned agricultural land. Now that a state military structure exists, presumably it would be consistent with the Final Award for decisions regarding entry or transit of military units to be made at the state level. Yet, since BiH army units have not been fully integrated, it would be inconsistent with the intent of the Final Award to base a unit consisting of troops from only one Entity within the territory of the District.

A single police force?

OHR and the EU have launched a new effort to create a single system of policing in Bosnia and Herzegovina, considering this to be one of many preconditions for the start of BiH association negotiations with the EU.
 While the existing text of the Constitution has already accommodated an impressive expansion of state responsibilities, this proposal will presumably require a Constitutional amendment, since Art. III.2 (c) gives exclusive authority to the Entities (and thus also to the District) for security and law enforcement within their jurisdictions. One version of the planned reorganization would create 10 policing regions,
 most of which would cross Entity and District boundaries, giving responsibility for law enforcement to the state and the regional headquarters. The RS has not agreed to any police regions crossing the IEBL, except for Brcko District and Sarajevo.
  


The Final Award, based upon the constitutional responsibility for domestic policing at the Entity and District level, is particularly clear about the unacceptability of Entity police activity and influence in the District—which was at the time of the award probably the biggest potential threat to the District’s self-governance. The Final Award requires “…severing all connections between the Entities and the new District police force… Except as explicitly authorized by the IPTF or the Supervisor in written regulations, no Entity police or security officials may enter the District in any official capacity, and no District police personnel will take instruction or direction from any representative of either Entity or any political party.”
 


The Annex to the Final Award provides further instructions for organization of the District police, and cooperative law enforcement arrangements with the Entities, to be included in the District Statute.
 Republika Srpska police occasionally violated these provisions of the Final Award, mainly for some specific reason, such as an investigation to enforce trade barriers against District.
 Normally Entity security agencies (other than intelligence), including the police, have respected the District’s territorial jurisdiction. 


 In order to avoid ethnic tensions, and to control them democratically when they arise, all groups of residents must be sufficiently represented in the police force to be visible on the street and in police management. This works in Brcko District, where the police are fully integrated and are accountable to the mayor and to the multiethnic District Assembly. Displaced persons of all groups were able to return to all parts of the District precisely because a multiethnic police could assure their security and could peacefully return their houses and apartments, which had been occupied by other people for years.


The Brcko District police was the first police unit in BiH to be thoroughly inspected, audited and finally accredited by the IPTF, which occurred in early 2002. It was declared the most professional police in the country and, at that time, the only truly multiethnic police force. This IPTF assessment was based on the working atmosphere within the police, both at management levels and in the practice of having officers of different ethnic groups patrol together.
 In the Entities, minority representation in the police forces is more recent and often only at token levels, and interethnic tension and minority returns to the Entities have been more difficult. The International Commission on the Balkans recently called attention to the importance of respect for minority rights at the local level, and not just at the state level.


The European Union and OHR apparently hope that a police reorganization, which gives management authority to the state and to regional offices that cross Entity borders, will reduce formal control over the police by Entity interior ministries. Yet the transfer of police leadership from the Entities to the state will not reduce monoethnic policing at the local level, nor will it diminish the influence of ethnic nationalism on either the police or the people they are supposed to protect. Without internationally controlled rehiring and without a High Representative’s special powers to pursue and enforce genuine reform at lower levels, the existing nationalist influence will persist, through Entity political parties as well as covertly. It is not clear that a single state police force is an unalterable requirement of EU membership, although EUPM and OHR are asserting this.
 Western European federal states often maintain several different levels of police forces, adapted to the communities they serve. Other accession candidates in Eastern Europe inherited single, state-level police forces from their totalitarian predecessors. But Bosnia and Herzegovina became a state only as a result of the recent war, and has no state-level capacity for managing police throughout the country. 

To establish a regional police headquarters in an Entity with authority over Brcko District would seriously violate the Final Award, especially if the reorganization dismantles the present multiethnic composition and management of the District police. This option would appear to make it impossible to conclude the supervisory regime, because the Supervisor could not inform the Tribunal that Brcko institutions established by the Final Award are “functioning effectively and apparently permanently.”
 The police are clearly one of those basic institutions, covered by the specific Final Award language described above. To function effectively in the District, the police will have to be genuinely multiethnic, professional, and insulated from Entity politics. That seems possible only if the Brcko police are maintained more or less intact within the state and regional structure, and if accountability to the District Assembly is maintained.


Entity-influenced regional management of the Brcko police, with or without the fig leaf of ultimate state authority, would not just violate the Final Award with respect to the police, it would also threaten the other multiethnic institutions of the District which depend upon neutral and reasonably honest police support, such as elections, the judiciary, local services and tax collection. Whether the regional office imposes strict control over the District, or is merely the scene for inter-Entity infighting, nationalists will have a clear opportunity to use the police reorganization to extend their influence and control into other District institutions. Serb nationalists will seek to restore the “Serb corridor” along the Sava River. Their media have attacked the Brcko police for years, with the result that a public opinion survey in 2002 showed less support among Brcko’s Serbs for the District police than among Bosniaks and Croats, although the Brcko police were the most respected institution among all Brcko residents. A major RS disinformation campaign attempted to defeat the District’s efforts to appoint a professional police chief in early 2003, through political manipulation.  The campaign failed only because I used Supervisory powers to support the unanimous position of the multiethnic selection board.
 Absent a Supervisor to maintain ethnic balance, Bosniak and Croat groups will take their own countermeasures against Serb efforts to control the District, and without a neutral police force, the prospect for continued ethnic stability in the District would be poor.  


The Entities could agree to amend the BiH Constitution on this issue through their representatives in the BiH Parliamentary Assembly without Brcko District’s agreement,
 since the District is represented only through Entity parties.
 Yet it is quite clear that such an amendment would not affect the requirements of the Final Award, since it is an international obligation that would continue to take precedence. As a policy of reform, it would be irresponsible and hypocritical for OHR or the EU to try to defeat the District’s long-term efforts (which began in 1997) to maintain a reformed police force that serves its needs. The only sensible process would include Brcko District fully in developing a reform at state, regional and local levels that protects Brcko’s vital interest against overt and covert domination and discrimination by the police. Only keeping the District police force intact for the foreseeable future can protect the multiethnic, self-governing institutions established by the Final Award. 

Implementation and sustainability of reforms

There can be no guarantee against reversal or fatal weakening of reforms, constitutional or otherwise, once Bosnian institutions are no longer subject to the direction of the High Representative and the Brcko Supervisor. The durability of a reform depends largely upon how the reforms are implemented. Changes in laws, regulations and policies are only parts of the process of installing a reform, and implementation requires much more. If the new institutions do not include objective, professional selection of key personnel—as was done in Bosnia’s judicial reform and in Brcko’s reforms—the chances for sustainability are decreased. Leadership must convince the general public as well as the cadres implementing reform that the change will be an improvement in their lives, which usually means that the results of the reform have to be seen as working effectively. The SBS offers an example, since it may have had sufficient time and international support to become sustainable. 


Yet even the best leadership and careful implementation will soon be forgotten if no significant groups are prepared to defend the new institutions and laws against counterattack. The new judiciary may be sufficiently independent and have the professional standards to prevail. Similarly, Brcko’s institutions could, if able to protect themselves legally from undue outside pressure, find sufficient support within the District. The Indirect Tax Administration remains an open question: given the reported political involvement in selecting personnel, will it open the way to rational, honest and effective revenue collection, or will it be a reorganization in which corruption becomes more sophisticated?


The proposed creation of a single internal police force raises the same question about corruption in law enforcement, plus an additional question: will the High Representative stay in BiH long enough to implement this reform, and win country-wide support for it from the people who are being policed?
 The sustained efforts of the IPTF and EUPM have undoubtedly raised police standards throughout the country, but what will remain in the long run from a grudgingly accepted reorganization that shifts accountability to the distant and arguably inept state level?  


 None of the changes in the constitutional structure to add state responsibilities under Art. III.5 (a), mentioned above, would have occurred without the determined leadership and the power to impose laws at state and Entity levels of the High Representative. In some cases he could not have succeeded without technical and other support from other international organizations, like the UN/IPTF, SFOR, or the IJC. The state itself could not have done all this, and in most cases would not have attempted it in the prevailing Entity-centered political climate. Moreover, the state legislative and executive authorities remain extremely weak when it comes to carrying out their responsibilities, and those responsibilities have increased faster than the state’s capacity to handle them.
 OHR’s Legal and Political Brief argues that reforms have led to “an ever more competent state,”
 but this apparently refers to legal competence, and not to the ability of an organization to act with professional competence, independently from the Entities and their political parties. Neither professional competence nor independence is in hand.


Serious questions remain about the reforms already introduced: (1) Will the state Parliamentary Assembly ever become a legislative authority in its own right, as opposed to simply a mechanism for reflecting Entity political interests? (2) Will the state’s executive authorities succeed in fully implementing the mandates already received through changes in the constitutional structure and through the large quantity of new state legislation? (3) With the departure of the High Representative, or the reduction in his powers, how many of these responsibilities will be abandoned or revert back to the Entities?   

Reforms and stability

The Final Award gave the international community a reasonable opportunity to secure a stable balance of power between the Entities in northern BiH, by limiting Entity conflict in and over Brcko District. The subsequent District reforms, both mandated by and in addition to the Final Award, do guarantee both Entities that their citizens and cultural minorities in the District (none of which has a commanding majority) can live there without discrimination, and that businesses throughout BiH can use Brcko’s transportation routes and facilities with equal access.  


Reforms introduced by the High Representative throughout BiH were an opportunity to secure the status of Brcko District even further, by including the District in the process, by assuring that its powers of self-governance remained comparable to those in the Entities, and by giving it a small but clear voice in state institutions. The opportunity is being lost. Rather than securing a stable balance in the District, the international community in Sarajevo has created the risk of greater instability and conflict within the District by deliberately denying Brcko’s role in constitutional change.


The Office of the High Representative in Sarajevo has taken the position that the Final Award did not irrevocably transfer the Entities’ powers under the BiH Constitution to the District, but instead that the Entities may, now and in the future, transfer any of those powers to the state from themselves and from the District without the District’s agreement, under the Constitution’s first clause of Article III.5 (a).
  This would mean that if the Entities agree with each other, they could use the state to impose whatever changes to the District’s laws and institutions they choose.  No one at the state level is politically accountable to protect District interests.  Once the Supervisor and the High Representative give up their mandates, in practice there would be no check or balance whatever to protect the District’s institutions.  Thus the Entities might decide that privatization successfully performed by the District in accordance with BiH law and the Final Award should be reversed.  Or they might decide to impose upon the District budget debts that the District never incurred (such as the RS has been seeking to do).
  


Improving consultation mechanisms with the state, as proposed by OHR,
 could give Brcko District more insight into state-level plans, but would actually work only if accompanied by some real political incentive to use them.  Coordination has not functioned well in the past, despite a formal agreement,
 and unless the District has some way of resisting what the state wishes to impose, neither the old nor new mechanisms will receive the state’s attention.


The OHR misreading of the Final Award and the Constitution reflected in its March 17, 2005, Legal and Political Brief 
 would make it practically impossible to end the supervisory regime, which requires the Supervisor to notify the Arbitral Tribunal, with the approval of the High Representative, that Brcko District’s “…institutions are functioning effectively and apparently permanently, within the Brcko Opstina.”


The OHR brief argues that “the risk of war over Brcko or in BiH generally has been nullified.”
 There may be no movement toward war, but that comment ignores the postwar history of ten years of Entity rivalry and conflict over the District.  Interethnic violence has become less prevalent in the District, but violent forms of personal intimidation, economic warfare, and political nastiness based on ethnicity have never really ceased. Extremist organizations based in the Entities have sufficient supporters in the District or living nearby that they can easily reignite violence.  


Greater than the risk of violence is the risk that the District will lose its capacity to deal with any problems, including violence, if it loses the powers of self-governance promised in the Final Award. Entities may seize economic or political advantage in the District, block each other’s goals, degrade the District’s institutions or reverse its reforms for short-term advantage.  Such efforts were largely unsuccessful in the past due to the active presence of a Supervisor and a High Representative with special powers.  Without those special powers, the District needs a firm legal basis for defending its own powers.


Private investors who have made major financial commitments in Brcko during the supervisory period have warned the present supervisor and two previous supervisors that if the supervisory regime ends without a solid legal basis for Brcko’s self-governance, they will withdraw or reduce their investments. One major foreign project is already on hold, due to doubts about Brcko’s future status. Such a loss of confidence, in the area of BiH that has been most successful in attracting foreign investment, will likely hurt the prospects for investments in the Entities as well. Moreover, it will hurt domestic investment—Bosnians with capital will invest it in other countries where the rule of law is more secure. Since the economic growth of Bosnia and Herzegovina depends to a great extent upon private investment, mishandling the Brcko District is likely to harm Bosnia’s chances for developing a modern economy.

Can the EU drive the reform process?

In setting forth requirements for association and accession, the EU could take over responsibility for leading reforms from the High Representative, given sufficient time and resources.  The EU may have no choice, because the EU requires negotiations with the representatives of Bosnian institutions, and not with representatives of the international community who have driven and sometimes imposed reforms.  Thus the EU must deal with democratic politicians who can actually deliver support for measures that the EU considers essential for an association agreement.  To do that, the respective responsibilities of these politicians and the jurisdictions they represent must be clearly defined, and that includes Brcko District’s responsibilities.  Otherwise, the fight for control in the District could be a major distraction.


The EU, operating with transparency, will presumably require real, functioning reforms and not the mere appearance of reforms.  Some priority must therefore be given to sustaining the reforms that have already begun to be implemented, and to creating real capacity in state institutions that are currently only legally “competent.”  Last year’s successful state-level pardon for one of the highest politicians ever convicted and sentenced to prison for corruption, Munib Jusufovic, is evidence that Bosnia’s current top leaders do not want the rule of law to apply to popular politicians, or they see no need to uphold honest court decisions taken in the face of political pressure.
  That such leaders will seek to remove political pressure and corruption from the Indirect Tax Administration or the police appears even less likely.  It will much harder for the EU, or any external international organization, to assess and to insist upon the real implementation of reforms, especially new ones.  


In that context, any new police regional reorganization should strengthen the essentials of police reform—professionalism, honesty and the democratic policing of minorities—and have sufficient international participation for long enough to be fully implemented.  Nominal state command over the police regions cannot achieve that.  Given the reduced EUPM presence and the widespread expectation that the High Representative will either depart or reduce his special powers within a year, an alternative proposal for three regions in each Entity, plus Brcko District and Sarajevo, sounds much more achievable and sustainable than the ten-region inter-Entity proposal, and seems more likely to gain local political support.


It is in economic laws and policies, and especially the vast area of European standards and the creation of a single market, that considerable reform, revision, or at least harmonization among the Entities and the District will likely be needed.  The issues may be more technical, and the opposition may depend more upon the economic and commercial effects than upon ethnic politics.  It does seem likely that BiH politicians may find these kinds of adjustments acceptable in the course of negotiation, even if they resisted more fundamental reforms in the past.  The extent to which these changes transfer real power to the state will vary from case to case, and state involvement may be minimal when the effective capacity to implement the reforms is at the Entity and District level.


The argument of the OHR Brief seems very unrealistic that somehow it is the District’s possible refusal to transfer its responsibilities to the state, rather than the Entities’ interests, or the lack of capacity at the state level, which might prevent further genuine strengthening of the state or delay association with the EU.
 The District objected to the transfer of judicial powers back to the Entities, but not to the transfer of those powers to a single High Judicial and Prosecutorial Council for the whole country.  It may object to being shut out of a voice in the Indirect Tax Administration, but not to a fair deal and fair representation there.  It has never objected to the state’s assumption of normal external responsibilities for borders, defense and the like.  The District’s record for implementing state-level reforms and standards, whether it is cultural monuments or veterinary inspections, is far better than the Entities’ records.  Moreover, the District has entered into numerous agreements with the Entities to regulate economic matters, in which both or all three parties were equal, and again the District’s fulfillment of these obligations is better than either Entity overall.  The concept that Brcko, a key transportation node and with significant export and import interests, will somehow be the jurisdiction which will impede Bosnia and Herzegovina’s entry into Europe more than the RS or Federation, is contrived, perhaps to justify ignoring the requirements of the Final Award in the past.


Some Federation politicians and international officials reportedly believe that ultimately the Entities and Brcko District should lose most of their self-governing powers.
  In my view, that objective is not achievable by agreement in the foreseeable future, and may not even be desirable for a country as diverse as Bosnia, where cultural nationalism remains so strong in parts of both Entities.  The necessary preconditions for a successful country are an increase in tolerance and cooperation among the cultural groups, in which changes in the level of self-government are voluntary.  To make a unitary state a precondition for accession to the European Union would be a strategic error that could delay association or accession indefinitely.  


Brcko District could adapt more easily to fundamental structural change than the Entities, if it is allowed the right to negotiate and to defend its interests, which it is entitled to under the Final Award and the Constitution.  What will not work, for Europe, for Bosnia and Herzegovina, or for Brcko District, would be to ignore the reasons for the Final Award and the boundary dispute it settled, and to open the District again to inter-Entity and cultural conflict and damage its prospects for economic recovery.

Putting the changing constitutional structure back on track

To avoid such a destabilizing outcome, and to establish a predictable process of change in the constitutional structure, some legal and practical steps are needed.  Here are several suggestions.

1. When the Arbitral Tribunal for Brcko reconvenes, as is planned, it should confirm that the transfer (or “delegation”) of Entity powers required by the Final Award actually took place irrevocably on March 8, 2000, when the District was created.  This transfer included all those Entity powers, within the territory of the District, provided for in the Constitution, except citizenship and those powers granted to only one Entity by name in the Constitution.  The Tribunal may wish to specify that the transfer in 2000 specifically included the Entity powers to agree or not agree to additional state responsibilities, to negotiate or not to negotiate, exactly as provided for the Entities throughout Article III of the Constitution.  

2. Brcko District should be invited to agree formally to transfer its powers of appointing and disciplining judges and prosecutors to the BiH High Judicial and Prosecutorial Council, as the Entities have done.

3. Brcko District should negotiate with the Indirect Tax Administration and the Entities to obtain appropriate representation in the decision-making of the ITA, taking into account the District’s revenue generation and perhaps other factors, and on that basis the District should formally transfer its indirect tax powers as the Entities have done. 

4. In future transfers of self-governing powers to the state, the District’s rights to participate in negotiations, and to reject an outcome unfairly harmful to its interests, should be explicitly recognized by all concerned – the state, the Entities and the international community.  

5. The objectives of police reform should be (a) to enhance the public accountability of the police, especially in the communities it serves, and (b) to raise the professional and democratic standards of the police.  Any reorganization should therefore serve to reduce corrupt and covert political influences in police work, and not to transfer these influences to new organizations.  To give the state management responsibilities through regional offices would require entirely new management capacity at both the state and regional levels, with international supervision, or de facto Entity control will continue. 

6. The international community should recognize that the basic objectives of police reform, professional standards and accountability, have been achieved to a high degree in Brcko District, and in the interests of stability, the Brcko police force should not be dismantled.  

7. The essential requirements of the Final Award should be completed in accordance with the text. The supervisory regime should be concluded as soon as the Supervisor can make the required report on the permanence of Brcko institutions—regardless of the timing of changes in the status or tenure of the High Representative.

Can the constitutional structure function in the future?

Recently the distinguished members of the International Commission on the Balkans, after extensive interviews throughout the region, concluded that Bosnia and Herzegovina suffers from two main problems: “the present constitutional architecture is dysfunctional,” requiring a new constitutional debate and change, and “…transition from its current status as a protectorate…to a sustainable self government guided by the process of EU accession.”  The High Representative’s Bonn powers “…form the core of post-war Bosnia’s unwritten constitution, and all political calculations are shaped by them.”  Thus OHR must go, not to replace Dayton, but to establish “…a framework that will permit genuine constitutional debate.  The EU negotiation process can be this framework and the EU negotiator can play the role of honest broker in the constitutional negotiations.” 
 


The present constitutional structure based on Dayton has led to substantial increases in state responsibility, due to flexibility in the Constitution’s Article III.5 as well as flexibility originating elsewhere in the Dayton accords.  This has worked fairly well as a basis for several far-reaching reforms, without which Bosnia’s prospects for a future in modern Europe would be much bleaker.  But will the constitutional structure work without the special powers of the High Representative?  The Commission seems to have carefully avoided specifying what, other than “the protectorate,” is dysfunctional about it.  


What is dysfunctional in Bosnian politics goes beyond the Constitution or Dayton.  Independent Bosnia and Herzegovina is the product of the 1992-95 war in which all sides lost a great deal.  The dysfunction comes from a society of three main cultural groups, whose distrust of one another reflects bitter memories of that war, World War II, and many earlier examples of brutal violence.  The written Constitution had no alternative but to accept the existence of two post-war Entities and to extend human rights protection to all three groups and “others.”  


The dysfunction is characterized by a tendency of the groups, at all levels of self-government, to go into deadlock over critical issues, for lack of a capacity for compromise – not due to some deficiency in the written Constitution, the Final Award, or other aspects of the constitutional structure.  When the groups deadlock, the EU (or some other neutral observer) might be the “honest broker,” or mediator, provided the EU does not try to dictate the outcome.  Brcko District may again provide an example of a government that learned how to compromise difficult cultural and historical disagreements when the supervisors declined to decide for them.
  Bosnia also has a history of inter-cultural tolerance between wars.


In my view, the existing constitutional structure, including its capacity for change, provides a sufficient basis for negotiation, mediation, and compromise, at least for starting the transition to EU accession.  Following the end of special powers, no legal structure will suffice without leadership, integrity and hard work. The Commission on the Balkans also accepts the present BiH constitutional structure as a starting point:

The Commission advocates the necessity of incremental change.  Assuming there will be no fundamental constitutional changes imposed by international decree, any process of constitutional development must necessarily begin with what is there at present.  This means starting from the present reality of Bosnia’s federal system of government.  It also means acknowledging that constitutional change must take place in accordance with existing constitutional rules.  state-building in Bosnia cannot be an open-ended process of centralization and concentration of resources…. What is essential, however, is a process of systematically clarifying responsibilities across all levels of government, and ensuring that (financial) resources are matched to these responsibilities.”
 


Hopefully this paper has contributed to that process of clarifying responsibilities and the existing rules for constitutional change, and suggesting how broad and numerous those changes have been in recent years. Regrettably, OHR has failed to observe a key part of Bosnia’s constitutional structure—the Final Award of the Brcko Tribunal—in undertaking reforms and reorganizations that transfer the self-governing powers of the Entities and the District to the State.  This failure comes at a critical time, when the international community wants to end the special powers given to the High Representative and the Brcko Supervisor, and when the EU and the High Representative are advocating an ambitious police reform that probably cannot be effectively implemented without more intrusive use of special powers. If Brcko District actually were to lose its powers of self-government without its consent, and its police and other multiethnic institutions fall under the de facto control of Entity parties, this failure to respect the Final Award risks destabilizing the part of Bosnia and Herzegovina that has been most successfully reformed. It will severely damage Brcko’s investment climate, and create new doubt about the survivability of the rule of law in the country as a whole.  Fortunately, this disaster can still be avoided, if the international community and the Bosnian leadership will take the seven measures proposed above, and fulfill all the requirements of the constitutional structure, particularly the rules for changing the structure. 

� Ambassador Clarke was Supervisor of Brcko and Deputy High Representative for Bosnia and Herzegovina from 2001 to 2003.  The views expressed in this paper are those of the author, written while he was a short-term scholar at the Woodrow Wilson International Center in Washington, D.C., May 2005.  


� This paper uses the following conventional abbreviations: BiH or “the state” for the state of Bosnia and Herzegovina; FBiH or “the Federation” for the Federation of Bosnia and Herzegovina, the Bosniak/Croat Entity; and RS for Republika Srpska, the Serb Entity. 


� When this paper refers to the General Framework Agreement, or GFAP, it includes all of the Annexes as integral parts of the GFAP.


� Arbitral Tribunal for Dispute Over Inter-Entity Boundary in Brcko Area, Final Award, 5 March 1999 (hereafter: “Final Award”).  The Final Award has two Annexes, one issued provisionally with the Final Award on 5 March 1999, and a revised Annex of 18 August 1999 that replaced the first one.  


� Constitution of Bosnia and Herzegovina, Article X.


� Interview with Roberts B. Owen, Washington, D.C., May 13, 2005.


� Constitution of BiH, Article III.  


� Interview with Roberts B. Owen, Washington, D.C., May 13, 2005.


� UN Security Council Resolution 1088, 12 December 1996, para 28.   The changing IPTF mandate is discussed at some length in International Crisis Group Balkans Report No. 130, Policing the Police in Bosnia: A Further Reform Agenda, Sarajevo/Brussels, 10 May 2002, pp. 4-7.


� BiH Constitution, Article III para 2 (c).


� GFAP, Annex 2, Art. 5.


� Arbitral Award for Dispute over Inter-Entity Boundary in Brcko Area, Final Award of 5 March 1999 (hereafter “Final Award”), para 3, 53, 54.  Many other factors were taken into account in the decision, but in the interests of brevity there is no need to mention them here.  


� Final Award, esp. paragraphs 58-62.


� Art. I para 3 of the BiH Constitution provides for only two Entities.  


� Ibid, Art. I para 7.  Final Award, 18 August 1999 Annex para 1.  Law on Selection and Change of Entity Citizenship by Persons Permanently Residing in Brcko District of BiH, adopted January 28, 2004, Official Gazette of Brcko District BiH, Vol.3/O4 and 40/04.


� Final Award, para 9, 10, 11.  


� Although paragraph 11 of the Final Award says that the territory of the District will “be held in ‘condominium’ by both Entities simultaneously” it also says “Neither Entity, however, will exercise any authority within the boundaries of the District, which will administer the area as one unitary government.”  Judging by paragraph 52, the purpose of the “condominium” was to avoid taking territory from either Entity, especially the RS, but from the point of view of the constitutional powers of the Entities and the District, the overlapping “territories” held by both Entities give the Entities no governmental functions or powers in Brcko District.  In practice, whether it is citizenship, law enforcement, the school system, property, or any other legal matter, the territory of the former Brcko Opstina is District territory today, governed by the District and not by the Entities.   


� Final Award, paras 13 and 67. 


� Final Award paragraph 61 refers specifically to the Entities’ residual constitutional powers under Article III(3)(a) of the BiH Constitution, and mentions the obligations of the state as well as the Entities to implement this transfer of constitutional powers to Brcko District.  There are no other Entity powers or functions, cited in the Constitution or in BiH laws, that the Final Award has excluded from this transfer to the District.   


� Final Award Annex of 18 August 1999, para 1.  Brcko District issues passports and idEntity cards on behalf of the Entities and the state for District residents.  Some Brcko residents have entitlements as citizens of one Entity or the other, such as pensions or benefits for war victims, but that does not deviate from the Final Award, para 39.  


� For example, specified seats in Parliamentary Assembly, Presidency, Constitutional Court, Central Bank, in BiH Constitution, Articles IV-VII.


� Final Award para 39.


� BiH Constitution, Art. III para 5 (a).   


� BiH Constitution, Art. III paragraphs 4 and 5(b).   


� Statute of Brcko District of Bosnia and Herzegovina, Article 34.


� Office of the High Representative (OHR), “Consolidating the Self-Governing Status of Brcko District of Bosnia and Herzegovina: A Legal and Political Brief, Sarajevo, 17 March 2005, p. 4. 


� Judging by the experience of all four Supervisors.  One example is recorded in Clarke, Henry L. “Privatization in Brcko District: Why It Is Different and Why It Works,” East European Studies Occasional Paper No. 72, Woodrow Wilson Center for Scholars, Washington, D.C., April 2004, pp. 9-11.   


� Final Award, para 36, and Annex of 18 August 1999, paras 4 and 5. See also Brcko Law Revision Commission, Chairman’s Final Report, OHR Brcko, 31 December 2001. 


� Except for Brcko, the laws did go into effect.  See High Judicial and Prosecutorial Councils, Periodic Report No. 1, 2 Sep – 31 Dec 2002, Sarajevo, January 2003.


� Meeting with High Representative Paddy Ashdown, on his first visit to Brcko, followed by a memo of June 24, 2002. 


� Meeting in Sarajevo including, among others, High Rep. Paddy Ashdown, Principal Deputy HR Donald Hays, OHR Legal Dept. Chief Eduard D’Aust, OHR/Brcko Legal Chief Ilias Chatzis, and the author. 


� Agreement on the Transfer of Certain Entity Responsibilities through the Establishment of HJPC of BiH, Official Gazette of BiH, Vol.16/04. 


� BiH Constitution, Art. III.1 © and 3 (a).


� Final Award paragraph 9, Final Award Annex of 18 August 1999, paragraph 7.


� Final Award Annex of 18 August 1999, paragraph 8 A.  


� Mr. Eamonn O’Reardon of CAFAO.


� These and other inter-Entity trade restrictions violated Article I paragraph 4 of the Constitution, which I pointed out publicly to the Brcko Assembly in April 2003, and reported in OHR/Brcko, “Brcko Weekly,” email report of April 20, 2003.  They were often enforced by RS and Federation police officers who conducted document checks of truckers at the District/Entity borders, in an effort to prevent sales by Brcko companies to businesses in the Entities.     


� The RS customs enforcement division was deeply implicated, and the RS and Federation finance ministers resigned or were removed over customs issues in June, 2002.


� Agreement on Powers in the Field of Indirect Taxation, Sarajevo, 5 December 2003. 


� As with other important issues, District officials – in this case, Mayor Kisic and perhaps others -- raised these matters with their state counterparts, while I raised them at the beginning of the reform negotiations with Principal Deputy High Representative Donald Hays, who was supervising tax reform for OHR.  The High Representative, Paddy Ashdown, expressed his support for making Brcko the seat of a regional headquarters during a visit to Brcko in early 2003, and the Mayor began identifying potential office space for it.  


� The reasons given to me orally for Brcko’s observer status were that persuading the Entities would be difficult, because they would lose patronage and corruption opportunities as well as ceding control over a major revenue function – not just to the state, but in practical terms, sharing that control with the other Entity.  OHR did not wish to expend any political capital on the District’s role in the process.


� Interview with Susan Johnson, Supervisor of Brcko, Washington, D.C., May 31, 2005.  


� Ibid.  According to the Supervisor, it is an “open secret” in Bosnia that the directorships of customs were sold for tens of thousands of KM each, and that Entity political parties divided up other appointments.   This threat was also serious earlier, when Brcko District hired its customs officials, but the risk was minimized by close international supervision of the hiring process.   The initial rehiring of judges and prosecutors, both in Brcko and later throughout BiH, was done with substantial international participation.  


� Law on Implementation of the Decision of the Annex 8 Commission to Preserve Monuments, adopted December 14, 2001, Official Gazette of Brcko District, Vol. 2/02.


� Two Decisions of the High Representative on February 9, 2002.


� BiH Constitution, Article III.1 (g).


� International Crisis Group, op.cit., page 10.


� International Crisis Group, op.cit., pages 15-16.   For the RS, controlling the external border was politically attractive, both as an expression of sovereignty, and because the eastern RS covers almost the entire BiH border with Serbia and Montenegno.  


� For example, see Decision of the High Representative Extending the Mandate of the Defense Reform Commission, December 31, 2004. 


� BiH Constitution, Article III.5 (a)


� Final Award, paragraphs 41-42.  In fact, Entity funds for military operations and training were so limited that there have been few cases of entry into the District.  From 2001-03, the RS Army entered on two SFOR-authorized occasions, one a small demining operation, the other for removal of a military bridge that the District replaced with a permanent structure.  See also Final Award Annex of August 18, 1999, para 13.


� Final Award Annex of August 18, 1999, paragraph 12.  


� Final Award, paragraphs 41-41, and Annex of August 18, 1999, paragraph 13.  Anticipating the departure of SFOR from the District, on several occasions as Brcko Supervisor I proposed in letters (e.g. my letter to Lt. Gen. John Sylvester, SFOR Commander, October 19, 2001) and orally that Camp McGovern be used as barracks for a state institution, such as a multiethnic military or paramilitary unit or school, if one were to be organized.  I thought such a unit could improve the District’s security vis-à-vis Entity military or insurgent forces, like those that seized Brcko in 1992, and would thus be consistent with the intent of the Final Award.     


� OHR, op.cit., page 8, referring to an EC Feasibility Study.


� Ibid. See also EUPM website, www.eupm.org.


� Interview with Brcko Supervisor, May 31, 2005.


� Final Award, paragraph 40.


� Final Award Annex 18 August 1999, paragraph 6.


� In one such unauthorized incursion in 2003, the RS police seized records of a businessman in Brcko as part of an investigation of his business in the RS.  Such a search could have been done in coordination with the Supervisor’s office and the Brcko prosecutor, but the RS authorities chose not to coordinate. 


� Meetings with Jacques Paul Klein, UN Special Representative in BiH, and IPTF/Sarajevo inspectors, January-March 2002; remarks at the Brcko Police accreditation ceremony, March 14, 2002.


� International Commission on the Balkans, The Balkans in Europe’s Future, Sofia, April 2005, p. 33.


� OHR, op.cit.  EUPM website, � HYPERLINK "http://www.eupm.org" ��www.eupm.org�, “A Single Police Structure for BiH – 10 Key Reasons.”


� Final Award, paragraphs 13 and 67.


� Ironically, EUPM asserts 6 “Advantages of the 9+1 Model,” all related to multiethnicity and closeness of the police centers to citizens (� HYPERLINK "http://www.eupm.org" ��www.eupm.org� -- Police Restructuring Commission), and all of which would become worse for Brcko District if the Brcko police are subordinated to a regional center outside Brcko. 


� International Crisis Group, Bosnia’s Brcko: Getting In, Getting On and Getting Out, Balkans Report No. 144, Sarajevo, 2 June 2003, page 22.  Supervisory Order on Appointment of Mr. Milenko Milicevic to the Position of Chief of Police of Brcko District, February 17, 2003.  


� BiH Constitution, Article X. 


� BiH Constitution, Article IV.


� The International Crisis Group, Bosnia’s Stalled Police Reform: No Progress, No EU, Europe Report No. 164, 6 September 2005, forcefully argues the EUPM has not shown the authority, commitment or effectiveness to implement serious police reform.


� a recent paper of the Friedrich-Ebert-Stiftung, Arithmetic of Irresponsibility, Sarajevo, June 2005, shares my view in arguing “…state institutions are not capable of further assumption of responsibilities thrown at them by the international community…”(page 8), because they do not have the professional and administrative capacity even for their existing responsibilities.


�OHR, op.cit., pp.1-2.


�OHR, op.cit., pp.3-7.


�The RS began in June 2002.  My letter of July 29, 2002, to RS Finance Minister Vilendacic responded.  These were foreign debts guaranteed by the prewar Yugoslavia for businesses in Brcko, which the RS destroyed during the war.  Brcko was not treated as a successor to former Yugoslavia’s assets, which were divided between the Entities.  Brcko had to privatize the companies at very low prices in order to reconstruct them as functioning enterprises.  See also BiH Constitution, Article III.2 (b).


�OHR, op.cit., pp. 10-11.  


� Agreement on Cooperation and Coordination between the Council of Ministers and Brcko District, 24 October 2002.  The Brcko Assembly protested that the Council of Ministers never implemented it, in its Resolution No. 02-022-456/03 adopted 21 November 2003, to no avail.  An amendment to the law, as suggested by OHR, op.cit., p. 10, could just as easily be ignored. 


�OHR, op.cit.


� OHR, op.cit., p.1. 


� Jusufovic, former Mayor of the Brka municipality that was replaced by Brcko District, was convicted of selling donated relief supplies and distributing the benefits to his friends and supporters.  The Appellate Court upheld the prison sentence of the Brcko Basic Court.  The state Parliamentary Assembly promptly passed a Law on Pardons, which entered into force September 18, 2004, and the Presidency used it to pardon Jusufovic.  The High Representative abolished the law but not the pardon for Jusufovic.  Decision of the HR Repealing the Law on Pardon of BiH, November 26, 2004.  Interview with Brcko Supervisor Susan Johnson, Washington, D.C., May 31, 2005.  


� Office of the High Representative, op.cit.,p. 2-4.


� Interview with Brcko Supervisor Susan Johnson, May 31, 2005.


� International Commission on the Balkans, The Balkans in Europe’s Future, Sofia, April 2005, pp. 24-25


�  Brcko legislators renamed streets, removed nationalist monuments, and passed an electoral law with minority guarantees, issues with high emotional impact, once I made it clear that these issues were beyond my supervisory mandate.  My successor has been even more restrained in imposing solutions.     


� International Commission on the Balkans, op.cit., p.25.  
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