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Is Kosovo a Precedent?
Secession, Self-Deter mination
and Conflict Resolution

Christopher J. Borgen

Christopher J. Borgen is Associate Professor at . John's University School of Law in New
York City. He spoke at an EES Noon Discussion on June 13, 2008. The following is a
summary of his presentation. A slightly different version of thisessay originally appearedin
International Legal Materials, a publication of the American Society of International Law.
Please see Christopher J. Borgen, “ Introductory Note to Kosovo's Declaration of
Independence,” 47 ILM 461 (2008) for theoriginal version, including citationsto references.
Meeting Report 350.

When | spoke at the EES Discussion in June, 2008, about whether there was a*“Kosovo
precedent,” | had no reason to believe that these issues would soon come to a head in
South Ossetia. Having written alegal assessment of the separatist crisisin Moldova, my
attention was focused more on the western Black Sea littoral than on the eastern. The
essay reprinted here reflects the main pointsthat | made at that June meeting. It considers
thelegal issuesimplicated by Kosovo’s declaration of independence and the subsequent
recognition by various states of Kosovo as an independent country. It also tries to set
out the differences between palitical and legal precedent and how we may frame arguments
about what Kosovo means in terms of these two different uses “precedent.” In a few
places | have included some short updates to reflect recent events.

What is precedent?

The February 17, 2008 declaration by the Parliament of Kosovo stating “Kosovo to be an
independent and sovereign state” received amixed reaction from other countries. Whilethe
US, the UK, France, Germany, and certain other EU member states, as well as a host of
other countries, formally recognized Kosovo as anew state, others, such Russia, Romania,
Moldova, and Cyprus (and of course Serbia), argued that Kosovo's secession and/or the
recognition of that secession would be abreach of international law. The majority of states
have positions someplace in between these two poles. As of this writing, approximately
46 states have recognized Kosovo's independence.

One issue that seemed to influence states was whether Kosovo's declaration,
and its subsequent recognition by many influential states, would be some kind of
“precedent” that would effect the resolution of other separatist disputes, in essence
ratifying the claims of separatists. In the years prior to the 2008 declaration, other
separatists leaders, such as Transnistria’s Igor Smirnov, have essentially argued that “if
Kosovo gets independence, then so should we.” Are they correct?

To assess this question, it is important to first note that when international
lawyers and international relations theorists speak of precedent, they use the termin
slightly different ways. Whereas political scientists usually use it to refer to a past
event that could be politically persuasive or may be used in diplomatic dialogue,
lawyers have a stricter understanding of the word and use it when a past event states
aruleof law that isto be applied in the current case. As atechnical matter, ininternational
law as opposed to domestic law, precedent is not binding. For example, a previous
decision of the International Court of Justice in acase between statesA and B does not
define the legal rule that must be applied in alater case between states C and D. There
is, however, a very strong assumption that like cases are to be treated alike. And so,
while as a formal matter the precedent is not legally binding, as a practical matter
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international lawyers will try to maintain a coherent
and consistent set of rules across similar cases.

The question, then, is whether Kosovo's
declaration and subsequent recognition is the type of
event that international lawyerswould chooseto follow
as an example of the elucidation of alegal rule for a
particular type of case, or whether it was aberrant and
should be instead viewed as a breach of international
law. In the case of Kosovo, we need to look first at UN
Security Council Resolution 1244 (1999), which
provided aframework for approaching the stabilization
of Kosovo. Besides thisresolution, we need to consider
the rules and norms of international law concerning
self-determination and secession.

UN Resolution 1244

Serbiaand Russia, referring to Resol ution 1244’ spreambul ar
language “[r]eaffirming the commitment of all Member
States to the sovereignty and territorial integrity of the
Federal Republic of Yugodlavia ....”, have argued that
Resolution 1244 does not alow the secession of Kosovo
without the agreement of Serbia. By contrast, the EU has
taken the position that Resolution 1244 is not a bar to
Kosovo'sindependence as, initsview, theresolution does
not define the outcome of final status talks.

On balance, it appears that Resolution 1244
neither promotes nor prevents Kosovo's secession.
Although operative paragraph 1 of Resolution 1244 states
that apolitical solution shall be based on the principles of
theannexes, thoseannexesaresilent asto the governmental
form of the final status of Kosovo. The annexes only
statethat, pending afinal settlement, an“interim political
framework” shall afford substantial self-governance for
Kosovo and take into account the territorial integrity of
the Federal Republic of Yugoslavia Moreover, the
referencesto theterritorial integrity of Serbiaareonly in
the preambular language and not in the operational
language. The document is therefore silent as to what
formthefinal statusof Kosovo takes. Much of the debate
thus grappleswith the broader issues of self-determination
and secession under international law.

Thelaw of sdf-deter mination and thepr oblem of secesson
Perhaps the single most contested issue concerning self-
determination is determining what is meant by the self-
determination of peoples. At various pointsin international
legal higtory, the term “peopl€’ has been used to signify
citizensof anation-gtate, theinhabitantsin aspecificterritory
being decolonized by aforeign power, or an ethnic group.
A group of experts was convened by the
National Assembly of Quebec to provide advice concerning
thelegal issuesimplicated by ahypothetical secession of
Quebec (the“ Quebec Commission”). Inits Report of the
Group of Experts Concerning the Territorial Integrity of
Québec in the Event of the Attainment of Sovereignty, the
Quebec Commission explained (in Section 3.07) that the

right to self-determination is context-dependent and that
different types of peopleslead to different applications
of theright to self-determination:

the very fact that the right to self-determination, in
the sense of “independence,” has been recognized
solely in “colonia” peoples is an indication that this
right takes on or can take on different meanings for
other categories of peoples.

So long as a state provides a minority group the ability
to speak their language, practice their culture in a
meaningful way, and effectively participatein the political
community, then that group is said to have “internal
self-determination.” Secession, or “external self-
determination,” is generally disfavored in diplomatic
practice. In the opinion re Secession of Quebec, the
Supreme Court of Canadafound (at paragraph 123) that
“[4] right to external self-determination (which in this
case potentially takes the form of the assertion of aright
to unilateral secession) arises only in the most extreme
cases and, even then, under carefully defined
circumstances...” (Emphasis added.)

Sincethe birth of the United Nations, diplomats
andjurigtshaveemphasized thet aright of self-determination
wasnot agenera right of secession. Allowing secessonasa
remedy would have clashed with acornerstone of the UN,
which is to protect the territorial integrity of states.
However, one a so cannot say that international law makes
secession illegal. If anything, international law is largely
dlent regarding secession. Attempted secessions are, first
and foremost, assessed under domestic law. However, a
secessionist dispute may implicateinternational law under
specific circumstancesincluding, among others, (8) whena
new entity seeksrecognition asasovereign state (in which
casetherearerulesfor recognition or non-recognition) and
(b) if there is a threat to internationa peace and security
(whichwouldthuslikely becomeanissuefor the UN Security
Council). Thus, the law of self-determination can be
summarized asfollows:

¢ Sef-determination for colonized peopled alows for the
ability to separate the colony from the colonial state so
that the colony may gain independence and become a
sovereign state;

¢ For a state as a whole, self-determination means the
right to be free from external interference in pursuit of its
political, economic and socia goals;

¢ For communities that are not colonies and are within
existing states, self-determination means “internal self-
determination,” the pursuit of minority rights within the
existing state; and,

¢ Some argue that in non-colonial cases, self-determination
may also allow for secession under “extreme cases’” and
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“carefully defined circumstances’ (to use the terms of the
Canadian Supreme Court from the Secession of Quebec
opinion).

Whether self-determination givesaremedy of secession
outside the colonial context is, in the words of Professor
Malcolm Shaw, “the subject of much debate.” Jurists
who interpret the law of self-determination in this way
generally contend that any attempt to claim secession as
aremedy must at least show that:

(a) the secessionists are a “people” (in a sense
recognized by the international community);

(b) the state from which they are seceding seriously
violates their human rights; and,

(c) there are no other effective remedies under either
domestic law or international law.

I will consider Kosovo under this framework and
subsequently turn to the question of recognition.

Application to Kosovo's declaration

The first hurdle is to assess whether the Kosovar
Albaniansarea“ people’ for the purposes of theright of
self-determination. As explained above, there is little
agreement as to what the definition of people even
includes. One may arguethat the Kosovars are apeople,
inasmuch as they are of the same ethnicity, perceive of
themselves as a group, and have inhabited Kosovo for
centuries. Others may respond that they are an Albanian
ethnic enclave, rather than a nation unto themselves. In
the debate over the decl aration and subsequent recognition
of Kosovo, the “peoplehood” aspect of the claim has
been discussed the least.

Assuming, for the sake of argument, that one
finds that the Kosovars are a people, one must then
assess Whether they can credibly fear the recurrence of
serious human rights violations if they stay integrated
with Serbia. TheInternational Committee of Juristswho
arbitrated the status of the Aaland Islands in 1920-21
found that there was no right to secede absent “ amanifest
and continued abuse of sovereign power to the detriment
of a section of population.” Here, there is at least a
credible argument that the Serbs were responsible for
serious human rights abuses against the Kosovars.
Resolution 1244 noted that there was a “grave
humanitarian situation” and a “threat to international
peace and security.” Indeed, it was mass human rights
abuses that led to NATO's 1999 intervention. It should
also be noted, however, that human rights abuses have
been reported to have been committed by Kosovar
Albanians as well. To the extent that the international
community considers it relevant whether human rights
abuses are ongoing, as opposed to historic, the situation
in Kosovoisambiguous. Inrelation to this question, one
may argue that the ongoing international presence in
Kosovo is legally relevant as it is evidence of the
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international community’s determination that the
situationin Kosovo wasand ishighly volatile and that it
cannot be solved completely via domestic political
structures. However, the response is that Serbia has
evolved since 1999, and that K osovars should have no
fear of renewed violence.

Finally, assuming thefirst two tests have been
satisfied, one would have to be confident that secession
istheonly realistic solution to the problems. On the one
hand, the political situation prior to the declaration of
independence was bleak. As of December 2007, thetwo
sides could not seem to resolve their differencesand the
political negotiations were declared a failure by the
mediators. Given Kosovar expectations, it is unlikely
that anything short of military intervention could have
kept Kosovo within Serbia. On the other hand, it could
be argued that the real bar to a negotiated solution was
intransigence on the part of the Kosovars and their
supporters: the political situation was bleak because it
was made so by one side.

In short, an argument claiming aK osovar right
to secede has numerous hurdles to pass. Perhaps the
tallest one is the belief by many international lawyers
that, outside of decolonization, there is no right to
secession. Secession may exist asafact, but it cannot be
claimed as aright or remedy. Issues of legality would
then focus on recognition, to be considered bel ow.

If one does assess Kosovar claims based on
the model that external self-determination may be
allowed in extreme cases, there are still various
difficulties—ranging from how one defines“ peoplée’ to
whether secession really is the only realistic solution.
That being said, the facts of Kosovo's case are more
persuasive than those of other separatist groups, such as
the Transnistrians in Moldova. This sense that Kosovo
hasat |east a better casethan most other separatist groups
is reflected by the debates over whether or not to
recognize Kosovo'sdeclaration.

The law and politics of recognizing Kosovo’'s
declaration

Daniel Thurer hasargued that in difficult situations such
asthese, theissue of legality often shiftsfromthe question
of thelegality of secession, to the question of thelegality
of the recognition of secession—a subtly different, but
nonethel essdifferent, question. The general understanding
is that recognition itself is not aformal requirement of
statehood. Rather, recognition merely accepts (or
“declares’) the factual occurrence of the establishment
of a new state. Nonetheless, no state is required to
recognize an entity claiming statehood.

To the contrary, agood argument may be made
that states should not recognize a new state if such
recognition would perpetuate a breach of international
law. Inthewords of theinfluential treatise Oppenheim’s
International Law (Ninth): “Recognition may also be

(continued on page 4)
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withheld where anew situation originatesin an act which
iscontrary to general international law.”

State practice evinces that, absent a clear
indication of illegality, in matters of state recognition
thereisconsiderabledeferencetothepolitical prerogatives
of outside statesto decide whether or not to recognize an
aspirant state. This does not, in and of itself, make
Kosovo's secession legal. But, it does give awindow as
to how acceptable aparticular secessionisto other states
and, possibly, whether they view that recognizing the
secession would perpetuate an illegality.

Russiaand Serbiaarguethat, inasmuch as Serbia
did not consent to an alteration of its borders, there can
be no legal recognition. Absent any qualification, that
analysis is inaccurate. Changing the boundaries of a
sovereign state (Serbia) in and of itself would not make
Kosovar independenceillegal because, asdiscussed above,
theinternational community has cometo accept secession
as afact under certain circumstances. As acomparative
matter, the international community has been relatively
enthusiastic for Kosovar independence compared to other
secessions. Although some have argued that Kosovo's
declaration is a failure for having garnered “only” 46
recognitions (as of this writing), this is actualy quite
successful compared to attempted secessions such as
those of the Turkish Republic of Northern Cyprus,
Transnistria, Abkhazia, South Ossetia and Nagorno-
Karabakh. Those secessionist entitieshave held territory
anywherefrom 15 to 30 or moreyears and, at best, have
one or two states that recognize them. The secessionists
may hold territory, but they are political pariahs. (It will

be particularly interesting to see what happensin terms
of recognizing South Ossetia.) And there arethe various
secessions, such asKatangaand Biafra, which collapsed
quickly duein part to the absence of foreign recognition.
In this light, Kosovo is closer to the “successful”
secessions of Bangladesh and Eritrea.

I sK osovo unique? Implicationsfor other secessonist daims
Doesthe example of Kosovo set alegal precedent for the
other separatist conflicts, such as those in Abkhazia,
South Ossetia, Nagorno-Karabakh and Transnistria? Or,
astheUSand UK haveargued, isKosovo sui generisand
of no precedential value?

It can be argued that Kosovo is different from
other secessionist claims because K osovo has been under
international administration due to the fact that the

international community considered the situation to be
volatile. While secessions are primarily an issue of
domestic law, Resolution 1244 internationalized the
problem and moved Kosovo from being solely under
Serbian sovereignty into a grey zone of international
administration. Although thisareaof international law is
not sharply defined, reintegrating such a territory is
different from assessing a claim by a separatist group
that, on its own, is seeking to overturn the authority of
the pre-existing state and unilaterally secede. This,
however, is acontroversial position.

That being said, one should notethat asof this
writing, neither the United States nor other major
recognizing states have used the argument that Kosovo
is owed sovereignty as a legal right. In short, it is too
early to tell whether, as a matter of law, the events in
Kosovo will lead to ashift in legal interpretation.

Regardless, Kosovo's declaration, and its
recognition by dozens of states, has aready started to
play arole in the evolving political rhetoric of parties
involved in secessionist conflicts. So, while thereis no
Kosovo “ precedent” in internationa law (as of yet),
thereisnow, based on thereactions of other secessionist
entities, as well as Russia, a Kosovo argument in
international diplomacy. Even beforetheAugust fighting,
Kosovo's declaration had seemingly redoubled claims
by Abkhazia and South Ossetia for independence from
Georgia. Soon after Kosovo's declaration, Russiaended
its adherence to a 12-year-old economic embargo of
Abkhazia, although Russia stated that its policy shift
was not areaction to the declaration.

Much of Russia's political rhetoric during the
August fighting had echoes of Kosovo. Yet, the echoes
were not from the declaration and recognition of Kosovo
but from the political language related to NATO's 1999
campaign (withitsreferencesto ethnic cleansing). It has
been careful, however, not to state that Kosovo's
declarationitself waslegal and provided legal precedent
for South Ossetian secession. Legal precedents have a
way of being applied in places where you least expect
them and the last thing Russia wants is to empower
Chechen separatists.

Some Russian paliticians have stated that the
situation in South Ossetiais unique. Thiswould makeit
the second “unique’ secessionist crisis in six months.
Despite the declarations and best intentions, simply
saying something is “unique” may not be enough to
prevent a shift in state practice. For example, a good
argument could be made that while recognizing Kosovo
would be consistent with international |aw, recognizing
South Ossetia would not be. Thus, as a matter of law,
oneisnot aprecedent for the other. However, intheend,
we need to keep in mind that sometimesthe most effective
law in politically-charged situations may be the law of
unintended consequences. Palitical precedent is not the
sameaslegal precedent.
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Where is Serbia Going?

Vladimir Matic

Vladamir Maticis Senior Lecturer at Clemson University.
He spent one month at the Wilson Center asa Title VIII-
supported EESshort-term Scholar. Thisisa summary of
hislatest research. Meeting Report 351.

Slobodan Milosevic was removed from office in October
2000, after ahigtoric eectionwhich helost tothe Democratic
Opposition of Serbia(DOS) candidate Vojidav Kostunica
For the past eight years, Serbiahasbeen muddling through
itstransition from being an international pariah statewitha
controlled economy—asociety isolated from therest of the
world, burdened with its past and suffering from virulent
nationalism—to a modern European state with a market
economy and thriving democracy.

After 2000, when aloose codlition of democratic
parties formed a new government, President Kostunica
(Democratic Party of Serbia[DSS]) and Prime Minister
Zoran Djindjic (Democratic Party [DS]) disagreed over
the direction of reforms, the concept of the state and the
nation’sgoals, which prevented the country from making
quick progress. The assassination of Prime Minister
Djindjicin2003 further hindered the democratic transition.
More troubling was that the lack of progress created de
facto continuity with the policiesof theMilosevic regime.

Competition between DSS and DS eventually
gave way to powersharing and cohabitation, with Boris
Tadic as president and Vojislav Kostunica as prime
minister, since 2004. The parliamentary electionsin early
2007 once again reflected the balance in the Serbian
electorate, since neither the democratic nor the ethno-
nationalist bloc won decisively. Intheend, the government
was formed by the DS-G17 and DSS-New Serbia (NS)
with Kostunicain the position of the prime minister.

As has become the custom with every election
since 2000, international attention again turned to Serbia
last May to see if the country would finaly decide to
move full speed ahead toward Europe. Once again, the
elections offered voters the option to choose between
continuing with the nationdist fantasy or accepting redity
and proceeding toward the European Union. The results
proved Serbian voters to be amost equally divided yet
again, and so Serbianow hasagovernment that will pursue
both goals at once, asirreconcilable asthey may be.

Over the past severa years, but especialy in
the last two, Kostunica has successfully made Kosovo
the central issue of Serbian poalitics and hasimposed his
own hard-line position on his coalition partners, the
mediaand the public. Long before Kosovo exploded, in
his 1993 book The Wars are yet to Come, Nenad Canak
wrote that Kosovo is a crucial element of the Serbian
regime's strategy because there was no better way to
ethnically homogenize Serbia, to legitimize that policy
and to eliminate any opposition to it than giving it the
label “defense of Kosovo.” Strongly backed by Kostunica,
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this policy became part of the new Constitution, and a
“national consensus’ on Kosovo was formed and
maintained based on hisconcept. It hasbecomeadogma
that few dareto challenge.

The continuous promotion of the so-called
national project has provided fertile ground for thekind
of conservative and xenophobic traditionalism advocated
by theradical right-wing forces and the Serbian Orthodox
Church. The “defense of Kosovo” platform has

manifested itself inforeign policy in Serbia santi-Western
stance, particularly through anti-American and anti-
NATO positions that purport to protect the sovereignty
and territorial integrity of Serbia. Thiswas coupled with
ashift toward Russiaand, to alesser extent, China, India
and the former non-aligned countries. The return to
“patriotism” during the DS-DSS cohabitation period was
not publicly opposed by the DS or President Tadic,
though they did not participate in the campaigns and
used softer tones.

Initially, the coalition government created in
May 2007 survived Kosovo's declaration of
independencelast February and consensuswas maintained
despite friction between the parties over many issues.
Based on acontingency plan prepared by the government
(but never made public), Serbiaacted quickly by recalling
its ambassadors from the countries that recognized
Kosovo, including the United States and some 20 EU
membersand banned government officialsfrom all contact
with diplomats from those countries. (Serbian
ambassadors were returned to EU capitals in July, but
other countries, including the US, till do not have an
ambassador from Serbia.) Serbia began a vigorous
diplomatic offensiveto prevent additional countriesfrom
recognizing the new state and international organizations
fromincluding Kosovo asan independent state. Serbia's
relationshipwiththe EU aswell asitsstatusasacandidate
for membership wasin seriousjeopardy. Prime Minister
Kostunica wanted to put it on hold until the “EU

(continued on page 6)
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explicitly recognizes sovereignty of Serbiaover Kosovo.”
The Democratic Party and Tadic took the position that
only a strong Serbia on its way to Europe can defend
Kosovo and claimed that the two goal s should be pursued
in parallel. These differences eventually led Kostunica
to bring the government down, expecting that an early
parliamentary election—with Kosovo as the central

issue—would strengthen his position and enable him to
form a new government with the Radicals and the
Socialists, relegating the DS to the opposition.
Inacampaignfull of vitriol, thedividinglinewas
clearly drawn. The main competitors remained the
Democrétic Party and the Radical Party of Serbia (SRS),
and polls showed the Radicals enjoying adight lead. The
presidentid election heldin February confirmed Tadic, who
narrowly best Tomidav Nikolicin the runoff election, 50.5
percent to 47.9 percent. Many feared that the result from
the parliamentary elections would be different, since
Kostunica and the Radicals urged Serbs to shun the EU
because a “false state was crested on the sacred soil of
Serbiaand Kosovowasstolen.” EU accessioniscongstently
supported by about two-thirds of Serbian citizens. But
when asked whether they woul d accept giving away Kosovo
asaprice for EU membership, more than half say no.
President Tadic led the “ For European Serbid’
codlition, which combined the DSwith afew small parties.
The foundation of their platform was the ogan “Both
Kosovo and Europe.” Tadic’s coalition and slogans were
fully supported by the EU and the US, fearing that Serbian
relations with the West would deteriorate further if
Kostunica's nationalist bloc of Radicals and Socialists
would win. In support of Tadic, the EU signed the
Stabilization and Association Agreement with Serbia,
allowing them to begin the accession process on the eve of
elections. Thiswas followed by aframework agreement
between CrvenaZastava (formerly themain car producer
in Yugodavia) and the Italian company Fiat. Most local
analysts agree that these two events, coupled with
continued negotiationson facilitating thevisaregime, added
afew percentage points in support of Tadic's codlition.
Speculation over the composition of the new
government had started even before the el ections, when
parties already began posturing and taking positions.
While Kostunicamadeit clear that he would not accept
acoalition with DS again (making the SRS and SPS his
only potential partners), Tadic kept this options open
despite harsh attacks from DSS and their strong anti-

European rhetoric. There were some rumors about the
possihility of acollation between the Democrats and the
Saocialists which, under the leadership of Ivica Dacic,
formed a coalition with the Party of United Pensioners
of Serbia(PUPS) and United Serbia (JS) to increasetheir
chancesand leverage.

The unexpected success of the Democratic
Party, which won 102 seats in the 250-seat National
Assembly, wasimmediately declared agreat victory for
the pro-European forces and created euphoria, not only
in the DP and among its supporters, but also in the EU,
the European capitalsandin the United States. However,
the numbers show a different picture. The democratic
bloc (coalition For European Serbia, Liberal Democratic
Party [LDP], parties of minorities) won 120 seats while
the ethno-nationalist bloc (SRS, SPS, DSS) garnered 130.
The last three began negotiations to form the new
government followed by rumorsthat the Sociaistswere
considering switching sides.

The results of the elections in the last four
years show agrowth of support for the democratic bloc
(DS, G17, LDP, minorities) and incremental |osses by
the ethno-nationalist bloc (SRS, SPS, DSS). The
December 2003 parliamentary elections gave the ethno-
nationalist bloc 53.1 percent of the vote, while the
democratic bloc won 32.1 percent. In January 2007, it
was 51.3 percent to 37.4 percent, and last May’s was
the closest result ever, with 48.64 percent to 45.86
percent. Interestingly, the opposite trend can be seen in
presidential elections, since Tadic won the July 2004
presidential elections against Nikolic 53.7 percent to 45
percent, but in February 2008 the results were 50.5
percent to 47.9 percent.

The proportional electoral system in Serbia
has led to the establishment of what is often called a
“partocracy.” In this system, citizens vote for parties,
which are not obliged to honor the candidate lists
submitted at thetime of elections. Therefore, parties can
replace any of their MPsat their discretion, which ensures
party loyalty and concentrates power in the hands of
the party leaders.

Immediately after the elections, themediawas
filled with contradictory statements made by party
representatives and rumors about party negotiations
which added to the confusion over the results. In
retrospect, it is obvious that the Democratic Party and
the Socialist Party had reached an agreement early on,
but both needed time to prepare their rank and file
members—as well as the general public—for the new
coalition. Theplatformsof both partieswere very genera
regarding social and economic issuesand weretherefore
found to be compatible. Also, both parties viewed
Serbia’s territorial integrity as a top priority for the
country and EU accession also ranked high. Ironically,
the national consensus on Kosovo imposed by Kostunica
created the framework for the coalition between the
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Democrats with the Socialists, while a gradual shift in
public attention away from K osovo to the more pressing
issues of the economy, unemployment and declining
living standard—all linked to relations with the EU—
helped the democratic bloc score better in the end and
gave the Socidlists the role of kingmaker, which had
previously been held by Kostunica.

The new coalition government controls 128 of
the 250 seatsin Parliament. It has the support of 13 MPs
fromthe LDPcodlitionand oneAlbanian for pro-European
legidation and democratic reforms. The opposition how
reduced to SRS and DSS-NS, has 108 MPsand, though it
cannot prevent the adoption of government proposals, it
can delay them through obstruction, asit hasaready done
since the beginning of the new term. The new Prime
Minister presented six key elements of the coalition’'s
programto Parliament, including Serbia’ s European future;
non-acceptance of the independence of Kosovo and
Metohija; strengthening the economy; social
responsibility; the struggle against organized crime and
corruption; and respect for international law.

In terms of foreign policy priorities, the
coalition lists EU as atop priority; Russia appears next,
and then mentions strengthening its relations with the
United States“with thegoal that the largest power inthe
world...respects the interests of Serbiaand the Serbian
people to a higher degree.” Mentioned also are China,
India, the Mediterranean and the nonaligned countries.
Regarding Kosovo, all coalition partners agreed that its
independence will never berecognized and that all legal
and diplomatic steps will be taken to keep it within
Serbia. Thiswill be donein cooperation with Russiaand
other states that are against or have not yet recognized
Kosovo's independence. Related to the commitment of
Serbia to strictly respect international law and its
obligations and require the same from others, the ICTY
is mentioned in one sentence that states that Serbiawill
insist that all crimesbetreated equally and that there are
no less valuable victims and privileged criminals (in
reference to acquittals of Ramush Harading] and Naser
Oric). The goals of the economic policy have been set
very high and are coupled with a socia policy that will
require considerably higher government spending. The
program is, however, not elaborated and strategies to
achieveall of thegoalsmentioned remain to be devel oped.

Initially, the prospect of an odd coalition of
DS and SPS with Tadic courting the Socialists was met
with opposition. Nevertheless, strong support from the
major Western countries (though discrete it became
known) caused a“thundering silence” in the media and
muted criticism along with some confusionin both parties
and the general public. Theformation of the government
eight weeks after the el ectionswas generally wel comed:
tensions that had been felt in Serbia for months were
finally relaxed. After a long crisis, voters desperately
wanted to see away out and were ready to accept almost
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anything. The acceptance of the new government seems
to be growing over time. However, faith in the government
platform requiresalot of wishful thinking. If disappointed
once again, many voters may turnto the next option, and
it may be far worse.

After a troubled experience with Kostunica
and the snail speed at which reforms were made, many
people took the position that his removal has been a
success in itself. Though the platform of the Socialists
matches Kostunica' s when it comes to Kosovo, the EU
and the West, most analysts notice that Ivica Dacic (an
apprentice of Milosevic) is pragmatic and has realized
the potential of thiswindow of opportunity. He accepted
the policy of “both, Kosovo and Europe” as the price
for laundering his party’s history and hisown roleinit.
His party’s associates have gained accessto positionsin
thegovernment and in profitable state-owned enterprises
and now have avested interest in keeping the government
in place. His party gained control of the Ministry of
Interior, which had been cleansed of Djindjic government
appointees by Kostunica and filled with the old cadres
and their young qualified relatives. A prominent military
analyst has said that the “secret services are deeply
privatized and owned by the parties (Blic, July 5, 2008).
Tadic appointed Sasha Vukadinovic, an untainted

professiona (36 yearsold, formerly apublic prosecutor)
asthe new director of the Security Information Agency.

Serbia was making some progress on its way
toward the EU, though slow and uneven, until last
February when Kostunica blocked it completely in
response to the Kosovo declaration of independence.
The May elections and the odd coalition government
may look like more of the same, but there are major
differencesthat allow for hope. Dacic and his Socialists
do not have the power to assume the leading role in the
government or bloc major decisions. After al, the
government led by DS can survivetheir withdrawal since
LDP can replace them. This seriously limits their
capacity to block reforms. It also enhances the capacity
of LDPto balancetheinfluence of SPSand keep playing
therole of the conscience of the Democratic Party.

The changes strengthen Tadic and establishiin
practice a semi-presidential system. He now has ared
chancetolead Serbiainto the future and the EU. Despite

(continued on page 8)
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(continued from page 7)

theinherent contradictions (demaocratic bloc in coalition
with Milosevic's Socialist), the new government may
prove to be long-lived and establish the stability that
Serbiabadly needs. Nevertheless, we cannot expect the
new government to be an agent of modernization, sinceit
isthe product of the existing institutional structuresand
hierarchies, which areinherently resistant to change. Since
2003, traditionalists have prevailed in Serbia and have
determined the pace and modalities of the transformation.
Advancesin trans-Atlantic integration (PfP, SAA) were
the result of incentives and support given to the
democratic forces by international actors, and do not
reflect real progressin Serbia. Thefear isthat thiscoalition
will legitimize the current continuity with Milosevic's
policies. The declaration of reconciliation between the
parties negotiated by Tadic and Dacic may bean important
step toward a wider political reconciliation, but it is
tantamount to burying the past without really facing it.
At worgt, this reconciliation may lead to the vindication
of Milosevic's palicies and an absol ution for those who
had committed crimes. This would only deepen the

The new government needs economic progress which requires
foreign investment and this can be achieved only with a more
orderly market, laws and a reformed and independent
judiciary, which can deal with rampant corruption.

divisions in society and nourish resentment and
instability, both in Serbiaand in the wider region.

The new government was greeted almost
enthusiastically in the EU. Olli Rehn, welcoming the
‘new pro-European’ government has said “it is better to
rely on evolution than catharsis,” and stated that Serbia
has a chance to achieve candidate status by December
2008. Active support of the new coalition by the EU and
the US may have helped to achieve the desired result.
But by participating actively in the process, Western
powers have committed themselves to support the new
government even if it does not fully meet their
expectations. The new government needs economic
progress which requiresforeign investment and this can
be achieved only with amore orderly market, lawsand a
reformed and independent judiciary, which can deal with
rampant corruption. The outcome may be that the EU
will be forced to accept watered-down requirements in
the accession process. All of this portends the
continuation of dow-paced reforms, even as Serbiamoves
along in the process of European integration.

Kosovo and the cooperation withthe ICTY (the
transfer of General Ratko Mladic after Radovan Karadzic
was gpprehended) remain the two major issues that may
serioudy hamper Serbia s accession process, its economic

progressand the stabilization in thewider region. However,
Serbia has no capecity for another armed conflict, nor is
thereawill to start one. Themilitary, with someexceptions,
is being reformed and makes consistent progress in its
cooperation with NATO. But the continuity of Kostunica's
foreign palicy, withitsemphasison thediplomatic offensive
at the UN General Assembly session, will continueto hold
the country back. Serbia sintransigent position on Kosovo
has been built into the foundation of the national interest
and anchored in the new Constitution. This prevents
flexibility and standsin theway of possible solutionstothe
conflict. This policy isto keep the issue open in hope that
theinternationa balance of power will changein Serbid's
favor, dlowing Serbiato* keep” Kasovo or mayberedrawing
the borders in the Western Balkans. The recent crisis in
Georgiamay only strengthen these expectations.

The May elections demonstrated that there is
not yet an electoral majority in Serbiato allow aradica
departure from the policies of the past. The new coalition
reflects the ambivalent positions of the voters and the
confusion created by intensified nationalistic propaganda
and distortion of redlities. A mgjority still believesthat it
can “keep” Kosovo and also get tothe EU. Thesymbiotic
relationship forged in the 1990s between tycoons, parties
and government institutions (particularly the security
services) remains intact, with the tycoons enjoying a
dominant position. Yet, the process of accession and
economic progressmay lead to an incremental shiftinthe
public away from nationalism and toward true democracy.
Despite its managed democracy, Serbia has the capacity
for transformation. Continued pressure of the civic sector,
however fractured, is indispensable for further reforms
and democratization to succeed. The need to meet the
requirements for EU accession may help accelerate the
transition. But Serbiacannot doit alone: support fromthe
EU and the USremainscrucia for success. [

CALL FOR SHORT-TERM
ScHoLAR GRANT
APPLICATIONS

With funding provided by Title VIII (the Research
and Training Act for Eastern Europe and the
Independent States of the Former Soviet Union), East
European Studiesoffersresidential short-term scholar
grantsto scholarsworking on policy-relevant projects
on East Europe. While South-East Europe
remains a primary focus, projects on Central
Europe and the Baltic Satesare again eligible.
Grants provide a stipend of $3000 for one month.

DeaDLINE: DECEMBER 1, 2008

For application guidelinesand eligibility
requirements please consult the EES website:
http://www.wil soncenter.org/ees
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Capacity Building and Education for Stability and Integration in Kosovo and

the Western Balkans

Arben Hajrullahu

Arben Hajrullahu is a Fulbright Humphrey Fellow and
WWICSpublic policy Scholar. He spoke at an EESNoon
Discussion on May 28, 2008. Thefollowing isa summary
of his presentation. Meeting Report 349.

Last December, adistinguished British-American scholar
told methat hisgrandfather, whowasalocal politicianin
a small town in Briton and who did not have a deep
knowledge about the global politics, was nevertheless
know to everyone in that small town as an expert on
world politics. He gained thisreputation because hewould
often say “in the spring the Balkans will face conflict,”
and he was almost always right.

I mention this story for two reasons: first,
to reflect on the difficult history of this European
region and, second, to show that often it is much
easier to predict the future for thisregionthanitisto
explain recent or past developments. Here, | will try
to keep the focus on the difficult part—I will try to
explain why recent developments unfolded as they
have. | arguethat in order to create a sustainabl e peace
and integrate the Balkans into the rest of Europe,
there is a stark need for capacity building and
education throughout the region.

The Western Balkan region has three chronic
problems. First, none of the statesthat comprisetheregion
havethe capacity tofunction at areasonablelevel. Second,
there is little co-operation between these state and no
realistic long-term strategies of how to build cooperation.
Finally, the entireregion continuesto suffer economicaly
andisin desperate need of reformsthat createasustainable
economic and social basein each country.

GDPisagood first indicator to get an overall
sense about the development stage of a country.
Comparing GDP rates of the countries of the Western
Balkans illustrates the diversity of the region and the
disparity among neighboring countries. The highest GDP
intheregionisin Croatia, with more than 6,000 euro per
capita per year, while the lowest GDP can be found in
Kosovo, at about 1,000 euro per capitaper year. Factoring
in the informal economy, the real GDP should be
something higher than the statisticsindicate. Distinctions
also arise when looking at the map in terms of wherethe
countries of theregion are regarding the EU-integration
process. Two groups can be clearly identified: inthefirst
group of candidate countriesare Croatia, Turkey and the
former Yugoslav Republic of Macedonia, whilein group
of potential candidates includes Albania, Bosnia and
Herzegovina, Kosovo, Montenegro, and Serbia.

All of the Western Balkan countries would
liketo believethat EU membership isnolonger aquestion
of ‘if,” but of ‘when.” However, just as other member
states, the countries of the Western Balkanswill need to
meet the same membership criteriabeforethey can qudify.
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The membership criteria, which are often referred to as
the ‘ Copenhagen Criteria consist of:

+ stability of institutions, the rule of law, human
rights and respect for and protection of minorities;

+ functioning market and competitive economy;

+ the ability to take on the obligations of the EU
membership.

In an effort to support the integration process, both
within these countries and in the region as a whole,

the European Commission has planed to spend
approximately 4 billion euros between 2007 and 2011.
This funding, called the pre-accession instrument
(IPA), and is by far the largest amount provided by
the EU to any region in the world. However, the
amount of foreseen support for the Western Balkans
hardly seems sufficient when one considers that it is
the equivalent to 30 euros per capita per year. EU
enlargement experts argue that the EU should adapt
its enlargement strategies so that they address the
specific situation in the Western Balkans.

Because the countries of the Western Balkans
have made little progress in recent years on EU
integration, many experts argue that the EU should
rethink its enlargement strategy. On the one hand, there
is the argument that the conditional approach that
brought Central European countriesinto the EU is not
working in the Western Balkans. On the other hand, the
European Union's capacity to enlarge to include the
Western Balkans seems to be exhausted. Additional
barriersto enlargement continue to pop up, such asthe
amendment to the French Constitution requiring a
national referendum to be held on any future EU
expansion following that of Croatia. The good newsfor
the Western Balkans may bethat the French government
has again initiated the procedures to change this rule
introduced shortly before the unsuccessful referendum
on the EU’s constitution. This provides yet another
example of how much more complex the process has
become sincethelast wave of enlargement, sinceit now
depends on political developments within the EU as

(continued on page 10)
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(continued from page 9)

well. In other words, it seems as though the Western
Balkan countries have missed the“easy train” tothe EU.

In addition to EU support for the Western
Balkans, support has been sent from other countries as
well, including the US, Japan and Canada. For example,
USaidfor theregion in the phaseimmediately following
the conflicts in Bosnia and Herzegovina and Kosovo
was much greater than other post-war countries
throughout the world. This illustrates that the familiar
claimthat the Europeansarethe payersand theAmericans
are the players in the Balkans is not entirely true.
Experience showsthat the combination of American hard
power and European soft power has worked well in the
Balkans. Europeans should al so recognize that whenever
something difficult had been doneinthe Balkans, it was

done through US leadership. At the rhetorical level, the
United States and the European Union have identified
rule of law and democracy promotion as strategic
prioritiesfor transatlantic cooperationin theregion. The
two partners have recently cooperated closely in the
Western Balkans on the final status of Kosovo.

| join the many scholars and policy makers
who have underlined the need for multi-level cooperation
and reconciliation in the region. However, | do not have
a clear recipe for how cooperation could lead to
sustainable results when regional actors do not create
basic preconditions for successful cooperation, such as
mutual recognition of statesasequal partners. No example
illustratesthismore clearly than therelationship of Serbia
and Kosovo, which shows how difficult is to achieve
cooperation and reconciliation.

The lack of real accountability of both
international and local authorities, and the arbitrary
implementation of the rule of law has not helped the
democratization process. Western Balkan countries are
till weak stateswith ethnically divided societies. Instead
of achieving democratic ownership, countriessuch Bosnia
and Herzegovina or Kosovo remain international
protectorates. Kosovoin particular isfaced s multaneously
with economic transition and a nation-building process,
which posehuge politica, socia and economic challenges.
Today, Kosovar society is at a turning point, hoping to
move from this transitional phase to an open society.

Croatia, Macedonia, and Albaniahave achieved
amuch higher degree of political stability, with aclearer
perspective. By contrast, Serbia seems paralyzed at the
crossroads between two incompatible choices: 19th

century ethno-nationalism and Europeanintegration. The
Western Balkan region merits unlimited support for a
stable future. The best support for the people living in
Serbia is to recognize the independence of Kosovo.
Sending unclear signalsto the peopleliving intheregion
would only beafurther boon for nationalistic politicians.
The palitical and economic future of the Western Balkans
is primarily a matter of the EU integration process:. the
interventions in the Balkans during the 1990s will be
justified only if al countriesin the region, sooner rather
than later, become EU and NATO member states.

Last February’s declaration of Kosovo's
independence, based on the, and its prompt recognition
by many countries is closing a chapter of European
history. Three guidelines led this process: first, the
international community excluded the option of returning
Kosovo to Serbian control, as it was before 1999 or
changing Kosovo'sbordersand would not allow Kosovo
to form aunion with neighbouring states. Thus, Kosovo
has declared its sovereignty in coordination with the key
players of the international state community and not in
aunilateral manner. It would serve theinterests of every
statein the Western Balkan region to recognizethereality
and to look forward to EU and NATO integration askey
factors for stability in thisregion. Thisis the only way
to achieveawin-win situation for all the countries of the
region and for the international community involved in
thisregionaswell. Unfortunately, it isdifficult to disregard
the strong emotions that are the result of the region’s
long history. But it is also important to realize that the
emotional tonethat has dominated politicsinthe Western
Bakansisalso the cause of thewars and conflictsthere,
and this cycle should be brought to an end.

Serbia’ splanto createa“functional partition
of Kosovo” hasbeenwidely rejected by theinternational
community, by the Kosovar authorities, and by the
Kosovar people (including Kosovar Serbs), since it
would create asituation of permanent tension and would
create dysfunctional states. The Western Balkan
countries need functional states and integrated societies.
The only way to achieve this is by creating strong,
representative and accountable governments. In Serbia,
this means that politicians should spend their energy
and resources on concrete, social problems such asthe
economy, education and infrastructure.

The most important element in creating
cooperative and democratic societiesthe Western Balkans
iseducation. Increased efforts to improve the quality of
education would help local economies and contributeto
stability and devel opment. However, statistics show that
education and research aretwo of thelowest prioritiesin
the Western Balkans' regional and domestic political
agendas. As a result, many highly skilled people have
left the region, which has contributed to what is known
as brain-drain. If these societies are to create capable
governments and achieve inter-regional cooperation and
European integration, functional political elites are
needed. Therefore, education plays the most important
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role in achieving integrated societies, cooperation and
the important local ownership of the system. Countries
with unstable and problematic transitions, such asin the
Western Balkans, tend to become chronically dependent
societies, and this offers neither a solution for the
countriesthemselves nor for theinternational community
which istrying to help them.

In 1991, the foreign minister of Luxembourg,
Jacques Poos, proclaimed that “the hour of Europe has
struck.” The implication was clear—the European
Community had a moral responsibility to intervene in
the Yugoslav crisisin order to prevent an escalation of
the conflict. Europe’s difficulties in coping with the
challenges posed by the disintegration of Yugodaviawere
obviousfor long time. Instead of preventive and solution-
oriented actions, the EU has often acted only after
conflicts were already underway. Today, the EU
perspective of the Western Balkan countries continues
to be problematic. Recent developmentsin the Western
Balkan region (especially the independence of Kosovo)
illustrate that the dissolution of Yugoslavia has finally
ended. This offers the EU a second chance to take the
initiative and seize the opportunities that it had missed
before. The EU must find away to speak with one voice
on the Balkans and to offer a concrete roadmap for the
region. Nothing less than full EU membership for the
regionwould lead to awin-win situation for the countries
in theregion and the EU itself.

Simply put, the challenge of the Western
Balkan countries in the twenty-first century is how to
revivethe statein order to provide good governanceasa
prerequisitefor reconstruction and reconciliation of weak
states and divided societies. EU integration and
sustainable peace cannot be acheived in the Western
Bakans without functional €lites, and neither societies
and nor education systems can be integrated without
functional states.
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CALL FOR RESEARCH
ScHoLAR GRANT APPLICATIONS

With funding provided by Title VIII (the Research
and Training Act for Eastern Europe and the
Independent States of the Former Soviet Union),
East European Studies offers residential research
scholar grantsto scholarsworking on policy-rel evant
projects on East Europe or the Baltic States. This
programislimited to American citizensor permanent
residents.

While South-East Europe remains a primary
focus, projectson Central Europeand theBaltic
Sates are again eligible.

Reserach Scholar grants provide astipend of $3000
per month. Thisis aresidential program requiring
visiting scholars to remain in Washington, DC and
toforego other academic and professional obligations
for the duration of the grant.

To apply, please submit:

+ a3-5 page description of your research project;

« acurriculumvitae;

+ acompleted application form (available at the
eeswebsite);

+ two letters of recommendation.
DEeaDLINE: DEceMBER 1, 2008

Please consult the website for forms and other
information:
Website: http://www.wilsoncenter.org/ees

Direct al questionsto the EES e-mail:
ees@wilsoncenter.org
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Please Note: Events are subject to last minute changes. For the most up-to-date
information on events please visit our website at http://mwww.wilsoncenter.org/ees.

WEDNESDAY, 24 SepTemBeR: Noon Discussion, 12:00-1:00

Missile Defensesin Eastern Europe:
Who Threatens Whom and How?
6th Floor Auditorium
SrepHEN BLANK, Professor of National Security Studies,
Strategic Studies Institute, USArmy War College

THuURsDAY, 2 OcTtoser: Noon Discussion, 12:00-1:00
Blue Helmets and Black Markets. The Business of
Survival in the Sege of Sarajevo
5th Floor Conference Room
PeTeErR ANDREAS, Associate Professor of Political Science
and International Studies, Brown University

WEDNESDAY, 8 OcTtoser: Noon Discussion, 12:00-1:00
Talk of the Nation: Language and Conflict
in Romania and Sovakia
5th Floor Conference Room
Zsuzsa CserGo, Assistant Professor of Political Studies,
Queen’s University

Tuespay, 14 Octoser: Noon Discussion, 12:00-1:00
A Litmus Test of the Century and its Social and Moral
Order: Lithuaniain the Twentieth Century
6th Floor Auditorium
L eonipas Donskis, Professor of Political Scienceand
Director of the School of Political Science and
Diplomacy, Vytautas Magnus University

THURSDAY, 16 OcToBeR: Seminar, 3:30-5:30
The Red Prince: The Ukrainian Mission
of a Habsburg Archduke
5th Floor Conference Room
TimoTHY SNYDER, Professor of History, Yale University
this meeting is co-sponsored by the
Kennan Institute
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