KEY DIFFERENCES ILLUMINATE ENVIRONMENTAL
REVIEW IN CANADA AND THE UNITED STATES

As the world’s largest trading relationship, regulations and rules in
Canada and the United States often strongly mirror one another.

The two countries’ environmental review regimes differ—not
in goals, perhaps, but certainly in structure and process for
projects such as mines, pipelines, and infrastructure.

At the federal level in Canada, the 2012 Canadian Environmental
Assessment Act (the Act) states that projects designated

by the Regulations Designating Physical Activities or those
designated by the Minister of the Environment may be subject
to a federal environmental assessment. The Canadian Nuclear
Safety Commission, the National Energy Board, or the Canadian
Environmental Assessment Agency are then responsible for
reviewing projects, though the Minister of the Environment
maintains the right to overrule any decisions. The Act uses
timelines to encourage efficient decisions, it incorporates
aboriginal consultation, and has increased oversight and
enforcement mechanisms to ensure compliance with rulings
and conditions.

Provincial review of a project may be deemed sufficient if
provincial regulations meet the federal standard. The Act
considers trans boundary effects and, if these are expected,
then provincial substitution is not possible.

In the United States, the National Environmental Policy Act
(NEPA) review system is more diffuse. Any federal, federally
assisted, or federally licensed action must undergo NEPA review
by any agency or party required by the proposed action. If a
major project does not intersect federal jurisdiction, the NEPA
does not come into play. There are no review deadlines in the
United States, however the process is being streamlined and
made more transparent through legislation like MAP-21. There

is no delineation between federal and sub-federal projects as in
Canada, nor are impacts outside of the United States assessed.
The process is overseen by the White House’s Council on
Environmental Quality (CEQ) and the final decision to approve a
project rests with the individual reviewing agencies.

The National Environmental Policy Act (NEPA) is truly the grandfather of all major U.S. environmental laws.

Although the statute does not mandate particular outcomes or decisions, it instills a “look before you leap”

mentality before the federal government engages in major actions, including decisions to approve or permit
private action. NEPA is perhaps the most copied of all U.S. environmental laws internationally.

Pipelines are regulated through the National Energy Board, which is a federal authority, which has exclusive,

comprehensive, authority to license and regulate interprovincial and international pipelines in Canada...[since
2012] the NEB is no longer a quasi-judicial body, it makes recommendations to cabinet and cabinet has authority
to approve a project or not approve a project as it sees fit.




ENVIRONMENTAL REVIEW IN U.S. AND CANADA

Canada

Aboriginal groups consulted throughout to extent possible

Proposal . Analysis EA Report EA Decision

® Proponent e Agency prepares ® Minister determines
submits EIS draft EA Report significance of

Project Description Review - environmental effects
o Government e Agency.finalizes

‘ : reviews EIS EA Report e Cabinet decides if
g 10 deys : - significant effects are

justified
e Decision
Determination of Environmental Analysis (EA)

e 20-day public comment period Agency Review 365 days

® Agency discusses cooperation with proevince

e Agency issues notice of determination Follow-up and

Enforcement
45 days

EA Commencement H » Analysis Review by Panel EA Decision

® Agency Issues Notice of Commencement i e Proponent Minister appoints e Minister determines

submits EIS Panel significance of
® Public comment period on Draft e

Environmental Impact Statement (EIS) e Government

: , o : reviews(E|S o Panel holds public e Cabinet decides if
o Agency issues final EIS Guidelines to proponent HE hearing significant effects are

justified

e Panel reviews EIS environmental effects

Minister refers project to Review Panel Panel submits E.A. =
if in the public interest to do so. H Reporttothe Minister e Decision

Agency Review by NEB, CEAA, or CNSC

United States

Significant .
Impact Tc;t'cf s Scoping comment  Record
ECREI and Draft EIS [Comment Final EIS Period of

s : 25 days f o
Analysis Period C(EQ ,:’{:,,:.r) Decision

the Federal
Register

x FONSI is inappropriate

Unknown Prepare a FONSI is
¢ Impact s Public appropriate
et T pact 128D B Impact Finding of No Notice pprop ® Implement
Proposal R Significant? Significant e Monitor

of FONSI

Impact (FONSI)

Extraordinary ... [ Notify | SRTR

"""""""""" Scoping Analys's Circumstances Public

Categorical
Exclusion®

[ ]

0@ 2 04

* A category of actions which do not have a significant “"' = Public Participation
effect on the human environment - 40 CFR 1508.4

w Wilson canada@wilsoncenter.org

Center T (202) 691-4301  F (202) 691-4001 @Canadalnstitute Canadalnstitute

www.wilsoncenter.org/canada




