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I. Introduction 

Motto: 
"U nas v maoazinakh pusto 
a doma gusto" 
(A current Russian 
saying) 

nThe second economy 11 is a catchy term; it is also a useful term to start 

with since it points out a general line of investigation. Nevertheless, it 

lacks clarity; it is a metaphor rather than a workable conceptual tool for 

research. At the least, the following two alternative approaches to the 

concept of 11 Second economyu in the Soviet context present themselves for 

consideration: 

1) By second economy one may mean any private, spontaneous economic 

activity beyond direct control by the central planner. This concept includes 

both functional and disfunctional activities from the standooint of 

the Soviet system. The former, one would expect, wi11 be usually allowed 

or even encouraged by Soviet law; the latter will be denounced as "unlawful" 

and prohibited. One can also readily imagine activities whose impact 

on the system is not unequivocal. Let us use as an example "subsidiary 
. 

householdsn in agriculture: they now meet with a definitely positive 

attitude on the part of the authorities, for without them the system is 

incapable of feeding the population. But, at the same time, 11 Subsidiary 

househo1ds 11 are in some respects disfunctional from the perspective of the 

socialized sector of the agriculture: they compete for manpower and material 

resources with ko lkhozes/sovhhozes and stimulate i 11 ega l appropriations of 

socialist property (e.g., stealing fodder for privately owned cattle.) 

Dealing with the multidimensional phenomena of the second economy, the 

authorities no doubt engage in " l•ancing interests," and the end policy hinges 
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on the outcome of the balancing process. Obviously official habits of thought, 

including ideological inclinations, leave a deep mark upon the process. 

2) An alternative approach would reduce the concept of the "second 

economy 11 to spontaneous, private activity officially denounced as harmful and, 

hence, prohibited by law. Within this frame of reference, one would in­

vestigate only what is perceived as antisystemic economic behavior, formally 

denounced as such. 

The latter of the two formats has something to recommend it: the scope 

of the investigation is much narrower and better manageable; the subject 

matter has more specific contours. Moreover, the results would lend themselves 

easier to comparison with the experience recorded in ather countries where 

research into 11 hiddenu or "i11eg.a1 11 economies has been done.l 

Without denying that these reasons have some validity, we prefer the 

first scenario, featuring substantive behavioral criteria rather than legal 

and formal ones. This approach draws a wider, yet not unmanageable, radius 

of investigation. It sets a better perspective for analysis of changing official 

and unofficial attitudes. Furthermore, the officially tolerated sector of 

the private economy has recently been expanding and here is another reason 

why the '11 ega 1" segment of the second economy should not be omitted. 

Advocating, in principle, a broader vision of the Hsecond economy", we 

still realize that our immediate task in this paper will be limited to its 

illegal or even criminal aspects. Since our interest focuses primarily on the 

responses of the Soviet penal system to the phenomena of the second economy, it 

seems natural to structure the discussion following the major types of crimina1 

conduct recognized in the penal legislation. The current statutory scheme is 

based on the fifteen republican criminal codes enacted in 1959-1962 and the 

subsequent amendments to these codes, most of which technically originated from 

the respective republican legislatures. Nevertheless, the legislative 
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so1utions adopted by the union republics show a fair degree of uniformity and 

the existing differences between repub1ican codes are usually of secondary 

importance. 2 Therefore, in looking at the current 1aw, we tend mainly to 

rely on the 1960 Criminal Code of the RSFSR,3 although local disparities will 

on occasion be indicated when deemed sufficiently important to warrant separate 

notice. 

II. Major Types of Criminal Conduct and Legal Responses 

Economic criminality figures as one of the major social problems on the 

Soviet scene. At the heart of it lie crimes against socialist ownership,4 

with stealing of socialist property as their principal, statistically 

overwhelming variant.5 

1. Crimes Against Socialist Property 

Socialist ownership occu.pies a highly prominent position on the official 

Soviet scale of values. It is characterized as 11 the foundation of the economic 

system of the US:SR".6 Basic le9al and political documents make it the. duty 

of every Soviet citizen to respect and defend socia1ist property.? 

Cons.equently, Soviet law affords special, superior protection to socialist 

property, consistent with its exalted rank. Indeed, the practice of 

preferential protection of sociaList ownership has been identified as one of 

the distinctive features of socialist penal systems in genera1.8 The 

intensified protection extended to socialist ownership is manifested in the 

extra punitiveness of the applicable statutory law and a corollary policy of 

vigorous enforcement, including substantial preventive work. Thus, the 1960 

Criminal Code of the RSFSR mandates much greater legal protection for socialist 

ownership than for persona 1 ownership of citizens. The enhanced status of 

socialist ownership is reflected in the code's system of sanctions, its 

definition of specific offenses, and, in some sense, its structure and pol icy 
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statements. 9 

Crimes against socialist ownership are made punishable by the code's 

provisions with stricter severity, by and large, than analogous crimes against 

personal ownership. First of a11, the upper 1 imits of statutory sanctions for 

crimes against socialist ownership are fixed markedly higher than statutory 

maximums for crimes against personal ownership. Under a 1961 edict,lO 

stealing state or socia1 property on an especially large scale is a capital 

offense. Code provisions on crimes against personal ownership carry no such 

sanction. Chapter Two of the Special Part of the Cadell contains six 

provisions allowing for deprivation of freedom for up to fifteen years,12 
I 
< 

whereas such a statutory maximum crops up only once in Chapter Fi ve.l3 In 

almost a11 other cases where there is enough similarity between the respective 

offenses to make comparison of sanctions meaningful, one is struck by the 

significantly higher limits of sanctions assigned for crimes against socialist 

ownership .14 

Considerable differences occur in the statutory minimums as well. For 

example, for aggravated stealing through swindling, the statutory minimum of 

deprivation of freedom is five years in the case of socialist ownership 

(article 93, para. 3) but only three years where personal ownership is 

concerned (article 147, para. 3). Likewise, article 93-1 (stealing of state or 

social property on an especially large scale) prescribes a tenn of eight years 

of deprivation of freedom as a minimum, whereas the most severe minimum for a 

crime against personal ownership cans for six years (aggravated assault with 

intent to rob, article 146, para. 2)). Six provisions15 in Chapter Two 

impose confiscation of property as an additional punishment; such a sanction is 

mentioned only once (article 146, para. 2) in Chapter Five. 

Several crimes against socialist ownership simply have no counterparts 

amon9 crimes against personal ownership. Stealing committed by appropriation, 
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embezzlement or by abuse of official position (article 92),16 causing 

property damage through deception or abuse of trust (article 94),17 

embezzlement of property found or accidently in possession of the defendant 

(art. 97),18 criminally careless use or maintenance of agricultural 

equipment (article 99-1) are crimes if directed against socialist ownership, 

but if directed against property owned by private individuals they are not 

criminal at all. Socialist ownership is further protected by some provisions 

dealing with "official" crimes, as, for instance, articles 170-172 of the 

Criminal Code.19 Thus, criminal legis1ation protecting socialist ownership 

is highly punitive not only by virtue of the sev~rity of the postulated 

sanctions, but also because of the latitude of criminalization. 

Under the prevailing statutory scheme, all crimes against socialist 

ownership may be divided into three groups: 

1) Stealing (khishchenie) of state or social property (artic1es 89 V93-2, 

96); 

2) Modes of crim!~-~] -~~_r:~~-~:n-~~~ at the expense of soc i a 1 i st prop~rty 

other than· stealing (articles 94-95, 97); 

3) Crimes against socialist ownership causing destruction, damage or loss 

of property (articles 98-100).20 

The central legal concept of stealing (in Russian: khishchenie) is not defined 

in the Code. Soviet high courts as well as learned writers have long 

maintained that khishchenie involves more than physical removal of property 

from the owner 1 s control. It has been held that "steal ingu involves unlawful 

taking of property from a state or social organization without consideration 

(Russian: bezvozmezdno) with intent to deal with it as with one 1
S own and, 

hence, with intent to deprive the owner of his property permanently.2l 

The Code distinguishes some seven types of stealing, depending on the 

manner of criminal action (theft, open stealing [grabezh], assault with intent 
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to rob [razboi], aporopnat1on, embezzlement, abuse of official position, and 

swindling). 22 It has been legislatively established, then, that stealing 

of socialist property may be comitted only irr one of the ways specified by the ~ 

code~23 and some curb was thereby imposed on extensive judicial 

construction of the broad and vague concept of khishchenie. True, the drafting 

of the present code is far from perfect: several types of stealing still 

remain undefined by the, statute, so law enforcement agencies continue to 

exercise substantial power to define criminal conduct in this area. 

The new code explicitly excluded from the concept of khishchenie the 

appropriation of socialist property found by or ~ccidentally in the possession 
' 

of the guilty person (art. 97). After a spell of hesitation and controversy, 

extortion of socialist property (artic1e95) was also expunged from the concept 

of khishchenie.24 

Within each type of stealing defined by the manner of perpetration of the 

criminal act (such as theft, open stealing, etc.), the code has distinguished 

between non-aggravated and 11 large scale 11 stealing determined by the val ume of 

materia1 damage. Steal ir.g is generally considered 11 1arge sca1e" if the damage 

runs from 2,500 to 10,000 rub1es.25 

the Code recognizes three types of khi shchenie defined primarily in terms of 

the volume of the damage inflicted or the value of the stolen property: 

-Stealing of state or social property in any manner indicated in articles 

89-93 or any combination thereof on "an e.specially large scale 11 {art. 93-1) • 

.l\n act of stealing falls within this category if the amount of ensuing damage 

exceeds 10,000 rubles.26 The penalty is deprivation of freedom from eight 

to fifteen years or the death sentence; confiscation of property is mandatory. 

The court may, at its discretion, supplement confinement with exile. 

-Stealing of state or social property uon a small scale.u The pun·ishment 
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is only d fine in a sUJn no more than three times the value of the stolenc. ~. · 

property, provided thdt other conditions specified in the statute are met (art. 

93-2). Stealing rates as 11 Small scaleu if the value of the property involved 

does not surpass 100 rub 1 es. 27 

-Petty s.tealing of state or social property, "committed by a person to 

whom, due to the circumstances of the case and personality, measures of social 

or administrative pressure cannot be app1ied. 11 Here, conviction entails 

deprivation of freedom up to six months, or non-custodial penalties 

(correctional tasks for no longer than one year, fine not exceeding 100 rubles) 

(art. 96). Stealing is generally considered "petty11 (melkoe khishchenie) if 
I 

the va 1 ue of the property sto 1 en does not exceed' 50 rub 1 es. However, in 

"borderline cases 11 such other factors as physical quantity of the property 

stolen or its "economic significance~< should also be taken into account.28 

It is interesting that, in principle, the Code decriminalized petty stealing of 

socialist property, while petty stea1ing of personal property remained a 

criminal offense. The primary sanctions for petty stealing of socialist 

property are 11measu.res of social pressureu applied by comrade's courts' or 

administrative penalties imposed by a single judge of ua people's court 11
, that 

is, the regular court of general jurisdiction.29 

Consequently, the differentiation and individua1ization of the several 

forms of stealing rests on two criteria: 

-the manner of stealing; 

- the value of the property sto 1 en or the amount of damage. 

The statutory scheme just outlined is remarkably punitive; however, one 

should also keep in mind its considerable flexibility. Under this set-up, 

which should be viewed in the context of general rules on criminal and informal 

disposition, Soviet law-applying agencies retain broad discretionary powers 

over individuals charged with provable offenses.3° Therefore, it is 
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this particular area, have remained relatively stable since the middle 1960 1 s. 

Changes have been mostly a matter of accent and adaptation: 

a} Cases of stealing socialist property have consistently received a 

high, if not ~he highest, priority in law enforcement activities and in crime 

prevention efforts. The most recent party document reinforces this position in 

pointing out that the struggle against stealing in agriculture, transportation 

and construction assumes particular importance at the present time. 31 

b) The theme of judicial activism - at least as a matter of officially 

voiced desideratum - pervades Soviet criminal procedure. Where protection of 

soc i a 1 i st property is concerned, expectations on; that score have been pushed to 

the extreme. 

Even the pre-tria.1 stage, courts must verify whether all the incidents 

of crimina1 activity imputed to the defendant have been included in the charges 

and whether all the guilty parties have been arraigned. Significant gaps 

require remanding the case to the procura.cy for fu11 investigation.32 

Courts, prosecutors, and investigators owe it to expose causes and oth-er 

factors which had fac n ita ted commission of the crimes and to demand from the 

institutions and persons responsible that these lapses forthwith be 

corrected. 33 

c) A fundamental principle ·of sentencing policy has consisted of 

11 Stratification" of offenses and offenders, i.e., discrimination between 

serious and trivial offenses.34 The key criterion of distinction has been 

the monetary value of the property stolen, assessed, in principle, by reference 

to ret a i 1 prices. The second most important element has been whether the 

defendant is a first offender or a recidivist, particularly an "especially 

danger"Ous recidivist 11
• Persons guilty of stealing socialist property uon a 

large sca1e 11 or 11 00 an especially large scale, 11 as well as organizers of thefts 
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utmost severity. 35 Imposition of lengthy prison terms in such cases has 

long been urged upon lower courts, and sentences contradicting this policy have 

been consistently vacated.36 Death sentences, fairly often reported by the 

press, in case~ involving stealing socialist property have met with complete 

official approva1.3 7 On the other hand, practice shows that the regime is 

inclined to treat trivial stealing, particularly if corrmitted by first 

offenders, with leniency and tends, in principle, to resort to informal 

procedures38 or apply non-custodial type sanctions.39 

d) A policy of long-term isolation of serious offenders has been coupled 

with a policy dictating that they be deprived of !the fruits of their criminal 

activities and, at the same time, the funds of socialist property be 

compensated in fu11. These goals have been pursued in two ways: First, Soviet 

high courts have put a premium on use here of the additional punishment of 

confi s.cat ion of property. 40 Second, courts are encouraged to award civil 

damages on such o.ccasions to the victimized state and social organizations. A 

state or social organization sustaining a loss as the result of a crime is 

expected in due course to fi1e a civil suit with the court before which the 

criminal case is pending. If suit is not filed, the court should assign 

damages on its own motion.41 

e) Fina11y, heavy emphasis has been placed on participation by the 

community in the f}rotection of socialist property.42 The primary outlets 

for popular participation have been the comrade's courts which, as far as we 

have managed to establish, sti l1 have jurisdiction over cases of petty stealing 

in the majority of the union republics. Broadening popular participation, 

pompous declarations notwithstanding, has not really been practiced in recent 

y.ears. To the contrary, growing di sappoi ntrnent has been voiced concerning the 

performance of comrade's courts as agencies waging war against petty stealing 
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of socialist property and, for that reason, their jurisdiction in this class of 

cases has since shrunk considerably.43 

In the foregoing sketch, we have relied on the decisions of the USSR and 

RSFSR Supreme Courts and other official statements. Little is known about the 

actua 1 enforcement pat terns marking the work of the prosecutors, tria 1 c.ourts 

and lower appellate courts. The fractional evidence avai1able seems to suggest 

that, on some issues at least, there has been a striking degree of 

non-compliance with the announced standards. Let us cite just two examples: 

1) Contrary to orders, almost 50% of persons found guilty of aggravated 

stealing of socialist property by the Russian courts were sentenced to serve 

penalties that did not call for deprivation of freedom. 44 

2) Lower courts have persist.ently balked at imposing additional 

penalties; confiscation of property was especially avoided even in cases where 

the statute provided for its mandatory application. 45 

Widespread, chronic disregard for items which rate high on the regime's 

agenda seems to be gaining ground in a system which extolls obedience to 

commands from above, but has never cultivated a taste for judicial 

independence. One can think of several plausible explanations for this strange 

situation. Lower courts, because of their proximity to the facts figuring in 

individual cases, may tend to nullify the rules of positive law and overlook 

the pitch of official pronouncements on criminal pol icy simply because these 

are perceived as too harsh in light of the relevant circumstances. Judicial 

circumvention of excessively harsh penal laws is a phenomenon familiar to legal 

history. Soviet courts might be offering another illustration of that 

experience. Mass corruption of the judiciary may also account for the anomaly. 

It is quite possible that judges simply accept bribes from the affluent 

defendants and, in return, impose sentences milder than those officially 

intended. 46 Or trial courts, each composed of two laymen and one 
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professional, perhaps more accurately convey the sense of popular attitudes 

toward the value labeled by law as "socialist ownership. 11 

The last hypothesis assumes a major discrepancy here between the official 

canon and unofficial mores and we will have occasion to revert to that subject 

later in the Raper. 

This highly punitive statutory scheme and the vigorous bid to enforce its 

terms do not stand alone as a means of protection of socialist property. 

Soviet authorities have devised a complex system of administrative measures 

designed to achieve the same objective. All these efforts are backed by 

conspicuous propaganda and other techniques of indoctrination and mobilization. 
I 

Despite such exertions, the Soviet state has not'registered any major success 

in this field. On the contrary, the available information indicates that state 

and social property has throughout been, and is still being, stolen by millions 

of culprits. Moreover, these offenses do not even evoke reactions of 

condemnation or disapproval from the law-abiding segment of the population. A 

reliable estimate of the incidence of crimes against socialist property is 

virtually impossible to venture, for even standard criminal statistics· are not 

published in the USSR. From fragmentary and random figures, from scattered 

official and semi-official statements, one can only put together an extremely 

rough picture of officially recorded occurence of criminality in this area. 

Some data on criminal convictions (circa 1967 and reduced to relative 

terms) show that convict ions for crimes against soc i a 1 i st ownership represented 

17% of the total number of convictions, \'ihereas convictions for "economic 

crimes" amounted to 5% and convictions for "official crimes 11 (dolzhnostnye 

prestupl eni ia) constituted 4%.47 One should keep in mind that a 

substantial number of crimes, technically classified as "economic"48 or 

"officia1 11 are, in substance, offenses causing harm to socialist property. 49 

By conservative standards, that would make crimes against socialist 
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ownership the second largest group of crimes after hoo1 iganism.50 Indeed,_.. 

M.P. Ma1iarov, First Deputy Procurator General of the USSR, in an interview 

with Pravda in 1972 said that "Hooliganism holds first place in the structure 

of crime. It is followed by the stealing of state and social propertyn.51 

Some local rep~rts seem to suggest that sases of khishchenie account for 

nearly 25% of the caseload.52 

In_ view of Soviet assertions that the overall number of crimes has been 

constantly decreasing, it is interesting that the absolute number of cases of 

stealing socialist property has admittedly remained stable within the span of 

the past fourteen years. 53 One may therefore venture the tentative 

conc1usion that cases of stealing socialist propJrty statistically represent a 

very large group among the crimes effectively prosecuted. 

However, criminal statistics lag very far behind social reality,54 for 

at least two reasons. Many reported offenses against socialist ownership are 

disposed of informal 1y and, hence, never appear in these computations. 55 

Furthermore, the overwhelming majority of cases of stealing remain 

undetected. 56 The nreal" picture of criminality against socialist 

ownership emerges, in rough contours, from the Sovi-et press and other Soviet 

publications and may be summarized as follows: 

Large segments of the Soviet population do not perceive state property or 

property held by usocial organizations~~ as socialist, i.e., communal property. 

Instead, they think of it as government property, alien to them, and in whose 

protection they have no interest.57 Many people who otherwise conceive of 

themselves as honest thus evince no inhibitions against stealing socialist 

praperty.58 Petty stealings are especially widely tolerated--a samp1e 

review revea 1 ed that, on the average, 25% of the reported cases of petty 

ealing remained unpunished, whi1e at some enterprises as much as 90% of the 

culprits got off scot-free.59 A typical attitude here was that of 
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comrade's courts in the Lithuanian SSR: they practically nullified the law by 
. -· 

letting the majority of persons proved guilty walk away without incurring any 

meaningful sanction. The frustrated policy makers responded to the affront by 

withdrawing petty stealing from the jurisdiction of the comrade's courts.60 

Judging by some reports and legislative Ghanges emanating from other republics 

(for example, Russian, Ukrainian), the phenomenon must have been fairly 

universal •61 

One may fairly conclude, then, that stealing socialist property has become 

very much a part of every day routine, a quite common way of earning a 

1ivel ihood which no longer strikes many people as deviant behavior. Almost all 

social strata have had their share in illegal apRropriations: from manual 

laborers and collective farmers through lower clerical personnel, middle level 

administrative and technical staff, managers, chief engineers and chief 

accountants, 62 up to the party and state dignitaries at the republican and 

all-union leve1.63 Most of the stealing and, one might note, practically 

all of the large scale stealing is comnitted by "insiders", that is, by 

individuals who handle socialist property by virtue of their employmen~.64 

The notion seems to be widespread that a desirable job is a job which provides 

a convenient access to socialist property, that is to say, an opportunity to 

steal systematically and at low risk of prosecution. The same is true of jobs 

~-;hich involve direct dealings with consumers and therefore a ready opportunity 

to cheat the latter. Individuals who exercise power over persons enjoying such 

11 access" (by medium of job assignment, administrative supervision, inspection, 

law enforcement) claim their share in illegal appropriations by the 

"operatives". Bribe expectation is high within this fraternity and, 

reportedly, rarely frustrated. 65 For that matter, it is sometimes 

difficult to distinguish bet'l'leen bribe-taking and complicity in group­

stealing.66 



-14-

The highly organized nature of many criminai schemes, and their dur:ati.on, 

is striking. According to periodic exposes, literally whole factories, and 

even entire aggregates of enterprises, have engaged in criminal operations. 

The organizational structure of criminal rings has often overlapped with the 

formal offici~l structure of management and administration. Thus, the captains 

of criminal rings have often turned out to be the heads of factories, 

department stores, restaurants, etc.67 Chief accountants--by law 

responsible for upholding financial discipline--have often played a crucial 

role in serious crimes by manipulating the accounting system for criminal 

purposes. 68 

Highly organized criminal groups usually manage to pursue their activities 

for a long time, typica11y for several years. 69 Routine inspections have 

demonstrated very 1 ow effectiveness, due to the incompetence of the inspectors, 

their susceptibility to corruption, or successful cover-ups by their 

superiors.70 Some criminal schemes are devised with considerable 

ingenuity, which makes them hard to detect. Many crimes have been comnitted 

out in the open: -nevertheTess,--the-cuTprits suffered nounpleasant 

col'}sequences thanks to clique solidarity in their lthomeu territory, or just 

general indifference, apathy, and corruption.71 Leading local party 

executives stage mass cover-ups of crimes committed by managers within their 

juri sd icti on; loca 1 prosecutors are sometime powerless to proceed even in cases 

of major crimes.72 Independent, grass-roots whistle-blowers are ruthlessly 

persecuted by local establishment circles who resort to a wide variety of 

illegal methods to silence their critics, including misuse of the formal 

criminal process.73 

A major problem faced by those individuals who want to pursue stealing of 

socialist property as a continuous, large-scale business is how to avoid 

detectable shortages. Numerous techniques have been devised to get around this 
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obstacle, adapted to the particular branch of the economy and a host of 

individual circumstances and skills. Nevertheless, certain generalizations 

seem applicable: 

At least in two branches of the economy, that is, in retail trade and 

the restaurant business, major crimes have as their primary targets the 

property of consumers rather than sociaTist property.74 We shall have more 

to say on that a little later. 

In industry, the lack of direct contact with consumers naturally 

forecloses such an option. But, the fact that industrial production involves 

qualitative transformation of several elements (materials, spare parts) into 

finished products opens up other avenues. A typical mechanism of organized 

stealing comprises two states: 

1) generating ''surpluses 11 or nsavingsu (izlishki) of materials or 

finished products, that is, unregistered, unreported quantities thereof; and, 

2) stealing of the surpluses. 

Surp1 uses of materials, spare parts or finished products can be created 

in at least three ways: 

a) through improvements in the technological process resulting in 

increased productivity; 

b) by taking advantage of incorrect, inflated coefficients of 

materials per unit of the finished product; 

c) by deliberately lowering the quality of production through reduced 

input of materials/parts. 

The surpluses of materials thus procured are either stolen in their 

natural form or are used in a hidden line of production.75 Such an 

operation involves submitting false reports to the planner concerning certain 

essentials of plan fulfi11ment (productive potential, volume of output, etc.), 

which qualifies as a criminal offense per se.76 
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The format of stealing construction materials is basiclally similar to 

the one encountered in industry. Reportedly, co 11 ecti ve farms have emerged 

as major purchasers of stolen construction materials.77 Construction 

executives often create large surpluses of money by claiming a volume of 

construction much in excess of the work actually done; the s urp 1 uses are 

emb:ezz 1 ed through the fami 1 i ar device of ll dead sou 1 s 11
• In a 11 fairness, 

report-padding has been widely practiced as a method of stealing and is by 

no means a monopoly of the construction business. 79 

Stealing materials/parts from production {construction) facilities very 

often causes serious deterioration in the quality of the end products and 

is particularly wasteful. The harm caused by stealing of bag of cement from 

a construction site much exceeds the value of the cement stolen. A wall 

built without the necessary quantity of cement wil1 be less durable and the 

house less serviceab1e.80 Acts of stealing from produciton enterprises which 

result in inferior consumer goods merit special comment: If a final product 

of poor, sub-standard quality reaches an individual consumer and is purchased 

at the regular price--the initial harm to socialist property is shifted to 

the consumer. Under the circumstances, the lass to socialist proerty is of a 

transitional nature, since ultimately it becomes externalized. Classification 

of such offenses as khishcheniie while technica11y correct involves never-

the 1 ess substantive mi s labe 11 i ng. 81 Far the sake of accuracy, though, the 

analysis should be carried a step farther and then a somewhat different 

picture takes shape: 

First, the formula app1ies only to production of consumer goods {by the 

same token a 1 so to construction of cooperative aoartments.) 

Second, even so individual consumers are not always the victims or the 

sole victims, and that for at least two reasons: 

Deterioration of quality may render the goods unsaleable, which would mean 
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that socialist property must permanently absorb the entire loss, on a s~a1~ 

that in fact greatly exceeds the value of the original stolen property. 

If the diminished sa1eabi1ity of poor quality goods dictates a reduction 

the financial burden is split between the socialized sector and the consumers. 

Poor quality of such consumer goods as passenger cars, home appliances, TV 

sets, etc., as well as poor quality of apartment buildings, substantially 

increase the demand for maintenance and repair services. These services are 

provided, to a large extent, by the private sector, which in turn is impe 11 ed 

to engage in more stealing of materia1s and spare parts in order to carry on 

its activities. 

2. Deception of Purchasers 

Deception of purchasers in retail stores and restaurants seems to be the 

single most common method of illicit income-earning by sales personne1.82 

It c1early takes precedence over stealing of socialist property. Sales 

personnel offered a choice of two potential alternative victims definitely tend 

to select purchasers. 

Typically, the crime is committed in two stages: In the first stage, 

multiple deceptions of purchasers take place; the deceptions are numerous, but 

small if taken as isolated incidents. The deceptions generate surpluses of 

money or goods in a store or in a restaurant. In the second stage, surpluses 

thus accumulated are embezzled. Prudence dictates prompt disposition of 

surpluses since otherwise they can be exposed by inventory. 

ln small establishments, with one or two persons in charge, the who1e 

operation is very simple. In 1arger stores or urants it often involves 

well organized group activity, carefully planned, with definite division of 

roles, double accounting and prearranged dis~ribution of profit.83 

After some period of hesitation, current judicial practice, backed by the 
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prevailing opinion of legal writers, treats the above outlined activity .as-'One 

crime) namely, as deception of purchasers.84 

The inevitable question arises--why do sales personnel turn primarily to 

deception of purchasers? Why is personal property, in this particular context 

and contrary t,o general practice, preferred over socialist property as an 

object of illegal appropriation? 

One can think of a number of reasons, most of which are related to the 

prevailing law and patterns of its enforcement. These factors should be 

considered not in the abstract, but as perceived by the specific type of 

offender we are dealing with. Our knowledge pertaining to the persona1ity of 

' the offenders is very scarce and anecdotal. Sucn as it is, the data lead us to 

the fo11owi ng hyputhesi s: jobs offered by trade establishments or restaurants 

are apparently extremely unattractive--the ~~rk is hard, the atmosphere tense, 

while salary and prestige are very low. Nevertheless, the jobs are considered 

very desirable, are vigorously sought out and he1d on to. There is a good 

likelihood that their principal attraction lies in the opportunity to derive 

i11ega1 income and that this opportunity is carefully assessed in terms of 

gains and costs involved. Individuals considered 14 honest 11 by the standards 

currently prevailing in the USSR seem unlikely to seek employment in 

trade/restaurant estab1ishments. We are dealing here with offenders belonging 

to a particular subculture--a sub-culture of Soviet trade employees. 

No doubt, any moral scruples they may individually experience are apt to 

be suppressed or diminished by the organized nature of deception, the 

facelessness of the mass of consumers, and, finally, the triviality of 

individual incidents of deception. 

With these assumptions in mind, we now proceed to a review of the major 

law-related factors from the perspective of a 11 rationa1ly calculatingll 

offender. 
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Probably, the most striking of these is the incentive generated by the 

differential in the applicable statutory sanctions--organized and/or large scale 

deceptions, even producing very high income, are punishable by confinement for 

up to seven years, whereas stealing socialist property of comparable magnitude is 

likely to result in a double-digit sentence, with the alternative possibility 

of a death pena1ty.85 Perhaps an even more essential advantage for the 

cu1prit resides in the fact that deception of purchasers is a crime difficult 

to detect in its totality and difficult to prove. First of an, deception of 

purchasers does not cause any shortage; to the contrary, the act creates a 

surplus which, if embezzled in time, remains undetectable.86 Almost the 

only way to expose the crime is to catch the culprit in flagrante delicto; 

that, however, does not happen too often. The purchaser himself is an easy 

victim. His expectations are 1ow and his ~~bargaining" power vis-a-vis a 

salesperson very weak. After standing in line for hours, pressed to complete 

his transaction quickly, a purchaser is unlikely to engage in argument over a 

trivial difference in kopeks. More often than not, the people who stand behind 

him in the queue would probably side with the salesperson if only to shorten 

their own waiting time. The administration of trade enterprises, Judging by 

some local reports, is either comp1eteiy inactive or is active only in covering 

up detected offenses. Oi sci plinary sanctions evoked even against persistent 

offenders smack of mockery.87 A major method of enforcement consists of 

11 COntro1 purchases 11
, that is pretenced purchases by undercover inspectors. The 

success ratio of this technique seems to be very low and that again due to 

several factors. The bare number alone of "control purchases 11 compared with 

the vast number of genuine retail transactions makes the deterrent effect of 

the device doubtful. Moreover, enforcement agents are notoriously corrupt, but 

even an honest and efficient inspector can usually expose and report no more 

than the tip of the iceberg. As we mentioned before, almost all deceptions 



taken as individual, isolated incidents are triviaL It is their mu1tip,1e, ... 

continuous nature that makes them profitable. The prosecutors and the courts 

are therefore usua11y confronted but with minor specimens of deception which in 

such reduced doses indeed look very insignificant.88 To a large extent, it 

is in response~ to the apparent pettiness of these offenses that rather lenient 

patterns of disposition have been favored. Many llfirst offenders 11 are disposed 

of informally, that is, sent to comrade 1
S courts, or subjected to disciplinary 

or administrative penalties. Informal, non-criminal disposition has been 

recently encouraged by legislative changes and judicial guidelines.89 

Based on fragmentary information, the sentencing patterns of the courts in this 

area have, by Soviet standards, been lenient. 
I 

An' official review of the 

judicial record reported that 'tan overwhelming majority" of convicted persons 

have received non-custodial punishment.9° A more recent follow-up study 

corroborated, in principle, this pattern of disposition.91 This baste 

trend of sentencing practice has not been questioned by the Supreme Court, 

since it is seen as a reasonab1e response to trivial offenses. Lower courts 

have been mostly criticized for overlooking the preventive functions of 

punishment and, indeed, some of the facts reported on that score are quite 

astounding: About 50% of the offenders sentenced to correctional tasks were 

assigned to the very jobs they had held whi1e engaging in deception.92 The 

11 additional punishmentu of deprivation of the right to occupy positions in 

stores/restaurants is often skipped, even in cases where it is intended as 

mandatory.93 Lower courts very rarely apply confiscation of property. 94 

Many indictments left out figures playing a crucial role in organized, large 

scale deceptions and the courts nevertheless rubber-stamped such 

indictments.95 Local c1iques acted in some cases in flagrant defiance of 

the courts' decisions ordering that the defendants be ke out of executive 

positions.96 We thus find a basically lenient tilt of the law machinery 

) 

l 
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toward individuals found guilty of deception of purchasers: same of thi·s .... 

1eniency is approved by the central authorities; a substantial proportion of it 

is not, but an unduly mi1d pol icy is still de facto widely adhered to by 

l oca 1 a gene 

To sum up:, one can say that deception of purchasers is a 1 ow-cost and 

high1y profitable activity. These characteristics explain adequately why it is 

preferred, in general, over stealing of socialist property. It a1so explains 

why jobs giving access to purchasers are considered desirable and are bought at 

high prices. In some contexts,. however, deception of purchasers is engaged in 

not as an a1ternative to but as a conduct correlated with stealing of socialist 

i 

property. Such, for examp1e, is the case when state/cooperative property is 

first sto1en, and only then multiple deceptions follow to cover the shortage. 

Soviet authorities are unanimously of the opinion that in such cases two 

offenses are committed, and the two are to be punsihed cumu1ative1y.97 It 

should be noted that damage to socialist property in these circumstances is 

again transitory: at the second stage, the harm is externalized and u1timate1y 

borne by consumers. 

3. Private Business Activity 

Sovi officia1dom is, as a matter of principle, hosti1e to private 

business activities for reasons t'oo well known to be discussed here. This 

official animosity, hOwever, is neither un1imited nor inf1exib1e. After a11, 

there exists a sizeable private sector in agriculture, which provides more than 

one fourth of the gross agricultura1 output. Official attitudes toward 

privately pursued trades and crafts are more complex, but the situation has 

recently been evolving in the direction of a less prohibitive posture, with 

some chances that 11 en1 ightened tolerance" might be forthcoming. 98 

Privately pursued trades can be divided into three major legal categories: 



1) trades which can be freely engaged in without registration with 1ocal. 

administration; 2) trades which are allowed, but subject to registration with 

the local authorities; 3) trades specifically prohibited by federal or 

republican regulations. 99 Considering that the law, however restrictive, 

is not tota11y prohibitive, and that the demand for goods/services is vast, one 

would expect to find a sizeable class of legally operating artisans. 

Surprisingly, the official statistics register their absence.lOO 

On the other hand, Soviet press reports unequivocally portray the 

prosperous operation of whole armies of private car mechanics, taxi drivers, 

apartment repairmen, plumbers, p..a,inters, private construction teams, 

etc.lOl The t!iscrepancy is readily explained: 

because of legal restrictions, steep taxationl02 and other economic 

disadvantages, as well as political stigma, very few wish to assume the status 

of private artisans. At the same time, hundreds of thousands if not millions 

of citizens supply services in contravention of the law. The attitude of the 

authorities toward these masses of economic i11ega1s is vague and ambivalent. 

They alleviate acute shortages, especially in the service sector and in 

construction, but they create problems as well. The authorities, judging from 

press releases, are we11 aware of it. Nevertheless, very little is done to 

reintegrate the il1ega1s into the system, to 11 lega1 izeu them. The prevailing 

attitude of the apparatus may be characterized as reluctant tolerance combined 

with selective enforcement directed against the more serious transgressions. 

We can distinguish three major types of violations committed by those 

engaging in private business: 

1) Individuals who pursue trades not specifically prohibited, but do so. 

without the required registration with local tax agencies, are only guilty of 

administrative offenses. Tax evasion, per se, is not a criminal offense in the 

Soviet Union.103 These kind of violations are very common. 
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2) Individuals who systematically engage in a trade concerning which there 

is a special prohibition 104 at first incur an administrative penalty; only a 

second violation committed within one year following imposition of the adminis­

trative sanction, is considered a criminal offense.l05 The precondition of 

previous administrative penalty does not apply to persons who engage in a 

prohibited trade 11 0n a significant scale, or by using hired labor,u or to 

persons previously convicted of the same offense.106 Since any trade 

pursued Hby using hired 1aborlt is generally prohibited by a federal statute, 

this feature puts the offender within closer reach of criminal law.107 

Enforcement of the statute seems to be erratic. The USSR Supreme Court 

treats the statute as marginally important.108 

3) In view of the legal restrictions, economic disadvantages and 

political stigma, many willing entrepreneurs set up private business operations 

using various "socialist disguises, 11 --a phenomenon long known to Soviet 

history.109 Soviet law-makers, in response, came up with a provision 

specifically tailored to~controLsuch mischief~ Art. 153 §1 of the Criminal 

Code reads as fa 11 ows: 

uPrivate entrepreneurial activity by utilization of state, 
cooperative, or other soci a 1 forms sha 11 be punished by 
deprivation of freedom for a term not exceeding five years 
with confi sea ti on of property or by exi1 e for a term not 
exceeding five years with confiscation of property.u11Q 

The provision is extremely vague, since the statute left its key concepts 

undefined. NaturaJ1y, judicial practice showed substantial 1disparity.lll 

The situation was to some extent remedied by the USSR Supreme Court which 

appended an authoritative gloss to the enigmatic statute.l12 According 

to its ruling, the statute only criminalizes conduct which includes the 

fo11owing characteristics: 

(1) pertains to production of goods, construction or services: 

(2) is engaged in with the purpose of deriving unearned income, that is 
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income unjustified by labor contributions;l13 

(3) involves utilization of ~>socialist forms" in order that the culprit 

might enjoy the privileges due exclusively to socialist organizations (e.g., 

using hired labor, supplies, taxation); 

(4) is eng~aged in either systematically or on a significant scale. 

The Supreme Court explicitly ruled out criminal liability for persons who 

knowingly participated in illicit operations as just laborers paid for the work 

actually performed. 

The ru1 ing distinguished two types of "util i:z:ation 11 of socialist forms: 

First, when the socialist organization actually does not exist, and the culprit 

operates a purely private business, protectivelylmislabe11ed. Second, when the 

defendant functioning within the framework of an actually existi11g socia1ist 

organization operates a private, unaccounted for 1 ine of product ion or 

services. 

The two major types of private entrepreneurship distinguished by the Court 

encompass, of course, a quite rich and diversified phenomeno1ogy_ll4 The 

fanner of the two major types usually involves highly organized activity on a 

1arge scale. The operators usually invest a substantial amount of resources to 

set up the business and expect to operate it for a 1ong period of time. The 

case of Schnitman et. al., tried in Georgia, will serve as a good example. 

Defendants with their own money b'Ought equipment and raw materials, hired 

seventy workers, and set up the production of p1astic bags. They operated from 

behind the facade of a state advertising agency.l15 Soviet commentators 

feel that this type of private entrepreneurship represents an especially high 

degree of social danger.116 Recent1y, private establishments disguised 

as subsidiary enterprises or worksho attached to collective farms have 

mushroomed in the Soviet Union. The Council of Ministers of the USSR expressed 

. ' 1 1 7 a few years ago 1ts grave concern about the matter."'"-' A 1976 ru1ing by 



-25-

Supreme Court and a recent survey of judicial practice suggest that the ma1ady 

has not abated.ll8 

The second major type of private entrepreneurship includes an even greater 

variety of activities. Probably the simplest and most common is production and 

delivery of services on a 11 retai1 11 ad hoc basis, off the record, of course, 

(reportedly it accounts for 56 per cent of all prosecuted cases). This kind 

of activity is common at car service stations, TV/radio repair shops, denta1 

offices. It may or may not involve using materia1s sto1en from socia1ist 

organizations.119 

Operating hidden lines of production in state industrial enterprises 

involves almost always a complex group action. The group in many cases 

includes individuals employed by a supplying enterprise as well as personnel of 

the retail stores, through which hidden production is marketed. 

As we indicated ear1ier, hidden lines of production very often feed upon 

11SUrp1usesu of raw materials deliberately created, processed and only then 

embezzled. Judicial and police practice indicates that private entrepreneur­

ship of this kind very often occurs in the context of other wrongdoing, 

but foremost it correlates very closely with stealing of socialist property. 

If such is the case, a culprit should bear cumu1ative liability for multiple 

offenses.l20 The mischief of the offense is therefore manifold: it 

disorganizes the legitimate activity of socialist organizations, hinders the 

fulfillment of the plan, exploits public resources for private gain, and 

enables private operators to derive unearned income. Private entrepreneurial 

activity is a specific kind of social parasitism. Moreover, private 

entrepreneurship generates other kinds of wrongdoing and therefore isons the 

social environment.l21 Two more specific issues dealt with by the Supreme 

Court in its 1976 decree deserve a bit more attention. 

Until 1976, Soviet courts were quite inconsistent in their treatment of 

individuals and teams who performed certain kinds of work (typica11y 



-26-

construction work) under specific contracts (either labor agreements or 

"independent work contracts 11
, in Russian: podriad). Some courts treated such 

activity as lawful, under arts. 350-351 of the Civil Code, some others found it 

to be criminal private entrepreneurship. The issue had been very 

controversial; the fact remains, however, that many convictions were upheld on 

these facts by the appellate courts.l22 The 1976 Supreme Court decree 

clearly endorsed the former current in judicial practice, but with a proviso. 

Work done on a contractual basis by private individuals or teams for socialist 

organiZations is, in principle, legal--the Court says. Such activity may be 

punishable under art. 153 Sl ·only if the persons involved, 

11 Using socialist organizations as a cover, unlawfully 
obtain construction equipment or other equipment, 
funded materials, etc. and in connection with this 
derive income which obviously does not correspond to 
the labor contributed by such persons. 11 123 

Clearly, the Court tries here to isolate the disfunctiona1 aspects in the 

activities of private construction teams and to limit criminalization to these 

aspects only. Under this ruling, the prosecution would have to sustain an 

additional burden of proof in order to secure conviction. 

The second specific issue addressed by the Court is the distinction between 

private entrepreneurial activity, on the one hand~ and legitimate activity at 

subsidiary enterprises and artisan workshops attached to collective farms and 

other agricultural organizations. Having raised the issue, the Court obviously 

did not want to commit itself to any clear-cut standards for its resolution. 

In spite of the ambiguous. if not evasive, language of this part of the 

ruling,l24 a close reading provides some general sense of direction. 

First, the court seems to suggest that the very issue of liability arises 

only with respect to persons who manage subsidiary enterprises. Second, 

liability under art. 153 §1 is justified only upon a finding that the 

enterprise was in fact private and was established with the purpose of deriving 
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unearned income. Such a finding may, but need not, be made on the basis of 

evidence showing that a) the defendant wholly controlled the enterprise, while 

the role of the collective farm was limited to letting its bank account be 

used; b) remuneration was paid uarbitrarily 11
, that is, not in proportion to 

the labor contributed; c) the enterprise employed persons with no ties to the 

farm. 

A few general reflections about the 1976 Supreme Court ruling are now in 

order: 

The ruling is "low key 11
, its language restrained, the lower courts have 

not been reprimanded for leniency in sentencing. Its general tendency is 

toward limitation of criminal liabiiity. The Court read into the statute two 

general qualifiers: 1) the purpose of deriving unearned income, and 2) the 

systematic or 11 1arge scale 11 character of the activity concerned.125 Very 

characteristic is the mode of resolution of the controversial issue of 

"private brigades~~: again, the Court made a definite move toward 

decriminalization. Given the volume of activity and the number of persons 

involved, a decision on this point has serious practical consequences. In 

effect then, private construction business, which services large segments of 

socialized agriculture has thus gained legitimacy. Characteristically the 

low-key medium of the Supreme Court was recruited to the pra.ctica1 end of 

notifying the law enforcers and courts, sub rosa, to leave private construction 

brigades a 1 one. 

Activity as a 11 Commercial middleman .. (indeed a special variation of private 

entrepreneurship) is criminalized by all of the republic codes, if carried on 

11 as a form of business~~; ten of the union republics, including the RSFSR, also 

criminalize such activity if performed for a 11substantial fee."l26 Brokerage 

without these characteristics is 1a~"fu1, -- indeed, protected by the law of con­

tracts.l27 A fee of 100 rubles or more~ it was suggested, should be deemed 

11SUbstantia1 11 under the statute.l28 According to an authoritative ruling of the USSR 



Supreme Court, the offense includes either services to obtain goods for ·a. t•hird 

person or to market goods for a third person or~ finally to conclude other 
11 COmmercia1 deals.ulZ9 A necessary element of the crime, read into the 

statute is acting "with the purpose of deriving unearned income."l30 

Statutory sanc,tions for the offense are substantially lower than sanctions for 

disguised private entrepreneurship. The mise hi ef inherent in a broker 1 s 

activity is perceived as twofold: First, the defendant is likely to upset the 

planned distribution of goods, diverting them from the recipients chosen by the 

planner. Second, the middleman derives unearned income which enables him to 

lead a parasitic way of life.l31 Very little is known about actua1 
I 

patterns of enforcement. A recently published survey of judicial practice in 

Ukrainian SSR revea1ed that most prosecuted brokers rendered their services to 

socialist organizations. The sample apparently included two major groups of 

cases: those which involved services for the purchasers and cases which 

involved services for the se 11 ers (marketing). In the fanner group, 72 percent 

of the defendants were acting on behalf of socialist organizations, 

predominantly (52 percent) on behalf of kolkhozes. In the latter group, 38 

percent of the defendants provided marketing services for socialist 

organizations.l 32 

Many of those acting on behalf of socialist organizations are linked to 

their clients by formal labor agreements. The courts are therefore often 

confronted with the question of how to distinguish genuine employment from a 

1 abor agreement used as a mere form to funnel fees to a broke"r. Again, Soviet 

higher courts have not developed any general operational standards for drawing 

the distinction. The USSR Supreme Court, while deciding individual cases, :. 

focused instead on independent determination of whether socially useful labor 

contributions justified the payments made to the defendant. Such an approach, 

while reaching back to the rationale of the statute, is insufficient as a guide 
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for future cases. It is remarkable, however, that the Court itself, while 

making independent assessment of the facts in individual cases, has shown a 

tendency favorable to the defendants. Organizational efforts and initiative 

were credited as useful labor contributions, consequently the purpose of 

11 deriving unearned incomeu was ru1ed out, and the charges dismissect.l 33 
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Bribery 

At first glance, the connection between bribery and economic crimes seems 

a bit remote. C1oser inspection of the record~ however, reveals that the 

phenomenon of bribery has a significant impact on the performance of the Soviet 

Union's economic apparatus, in both a direct and indirect sense, so that in 

fact the two items have much in common. A few examples will i11ustrate how 

they often interrelate. 

For starters, take the case in which a member of the personnel of a plant 

turning aut some product through bribery succeeds in inducing an official on 

the staff of another plant or store to accept substandard or defective goods 
I 

and use them for manufacturing purposes or se11 them to the public as though 

they had passed the prescribed quality control. Here, bribery leads to further 

vio1ation of the rules governing economic activity and disrupts the state plan 

by putting on the market merchandise that does not fulfill its assigned 

functions. Or, consider the situation where an employee of a factory or state 

stores stages a theft or embezzlement and bribes the bookkeeper-auditor to 

doctor the files and balance the accounts in such a way as to hide the· 

loss.l34 Not only is an economic crime covered up in the process, but 

the guilty party is offered an opportunity to continue to plunder public 

resources and compound the amount of damage inflicted on the national economy. 

Or, look at what happens at an even later stage when the individual who 
---

committed an economic crime has been unmasked and yet manages through bribery 

to get the proper individual in the procurator's office to suppress the 

evidence. If the- "benefactor 11 then resorts to extortion, his protege may be· 

compe1led to steal some more to meet the demands for additional payments and' 

the appointed guardian of the 1aw, after having arranged to abort retribution 

for the initial crfme, might well become the positive impetus for renewed 

1 oot i ng of soc i a 1 i st property .135 
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Finally, to the extent that resort to bribery enables some people to 

acquire a disproportionate share of the local stock of scarcer goods and 

services, the practice acts to distort the regime's distribution schedule and 

adversely affects the operation of the planning system. Besides, the resulting 

shortages encourage their fellow citizens to follow suit in the belief that the 

only sure way to get a fair slice of the national pie is by greasing the right 

palm, while still others see in the occasion a chance to slake the consumers' 

unappeased appetite and incidentally line their own pockets by engaging in 

various sorts of i 11 icit entrepreneurship. At any rate, popu1 ar confidence is 

undermined and the experience triggers a search for shady alternatives, thereby 

creating fresh difficulties for the authorities in their bid to stick to the 

original design. The extensive harm caused to the economic blueprint by the 

material and psychological consequences of bribery is thus quite obvious. 

Three provisions in the current RSFSR Criminal Code (the Criminal Codes of 

the other Union Republics feature identical formu1as)136 deal with the 

subject of bribery. Accorcting to Artic1e 173 (as amended by the RSFSR Law of 

July 25, 1962),137 the taking by an official personally or through an 

intermediary, in whatever form, of a bribe for performance or nonperformance,. 

in the interests of the giver, of any kind of action which the official has the 

duty to perform or can perform by utilization of his official position, shal1 

be punished by deprivation of freedom for a term of three to ten years with 

confiscation of property. The same actions committeo by an official who is 

occupying a responsible position~ or who has been previously convicted of 

bribery or of having taken bribes repeatedly, or in conjunction with the 

extortion of a bribe, sha 11 be punished by deprivation of freedom for a term of 

eight to fifteen years with confiscation of property and with or without exi1e 

for a term of two to five years after the serving of deprivation of freedom, or 

under especially aggravating circumstances, by death with confiscation of 
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property •138 

Next, Article 174 directs that the giving of a bribe sha11 be punished by 

deprivation of freedom for a term of three to eight years. The giving of 

bribes repeatedly or by a person previously convicted of bribery shall be 

punished by deprivation of freedom for a term of seven to fifteen years with or 

without confiscation of property and with or without exile for a term of two to 

five years after the serving of deprivation of freedom. A person who has given 

a bribe shall be relieved of criminal responsibility if the bribe was extorted 

from him or if after giving the bribe he voluntarily reported its occurrence. 

Lastly, pursuant to Article 174-1, acting as an intermediary in bribery shall 

be punished by deprivation of freedom for a term of two to eight years. Acting 

as an intermediary in bribery committed repeated1y or by a person previously 

convicted of bribery, or by utilizing one's official position, shall be 

punished by deprivation of freedom for a term of seven to fifteen years with 

confiscation of property and with or without exile for a term of two to five 

years after the serving of deprivation of freedom. 

Although the la.nguage of the code is straightforward enough, some problems 

have arisen in the course of subsequent application of these clauses. We will 

skip the more narrow technical questions encountered in law practicel39 

and focus instead on matters marked by somewhat broader pol icy implications. 

Note, for instance, that the legislation, in spelling out the crime of taking a 

bribe, speaks solely of officials. The concept of official has proved 

difficult to define in Soviet conditions, since so much of the population 

figures on the payroll of either state institutions or social organizations. 

The regime has nevertheless chosen to reserve that designation just for 

individua1s entrusted with a certain ra.nge of executive and administrative 

decision-making powers, presumably on grounds that these people are in a 

position to do major injury to state interests if they stoop to accepting 
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bribes and> by virtue of their rank, are liable to bring serious discredi·t. to 

the system if implicated in such activities. No good purpose would be served 

by equating the selling of favors by a procurator, say, or a government 

inspector and an episode of a bus-conductor taking a tip from a passenger to 

let the latter ;ride without purchasing a ticket) albeit the situations are 

substantively alike. In that context, the severity of the punishment 

prescribed for the different aspects of bribery lends added support to the 

regime 1
S claim that it perceives this species of crime as especia11y dangerous 

to the well-being of the community. 

A review completed by the USSR Supreme Court in 1962 on how the 1ower 
l 

courts had handled bribery cases in recent years tevea1ed severa1 weak spots in 

their treatment of the pertinent issues.I40 One of the shortcomings the 
;:[' 

report pinpointed was the unjustlfied leniency of the sentences prnounced by 
1\ 

the courts in trials involving bribery. Thus, a sample research survey 

confirmed that in sorne ob1ast courts over 45% of individuals found guilty of 

bribery received a lesser pena1ty than the minimum established by the 

corresponding article of the code and 16% escaped with a mere conditionul 

conviction. Many courts indeed behaved as though lighter sanctions were the 

11 norm 11 on these occasions.l41 

Now, the codes do formally permit the courts to assign milder punishment 

than that provided by law if, taki'ng into consideration the exceptional 

circumstances of a case and the personality of the gui1ty person, they feel 

that mitigation is warranted, as long as they indicate the motives prompting 

the decision. Apart from the fact that both indicia must be present to license 

d~parture from the fixed pattern, the court must) of course, be able to cite . 

reasons that led it to conclude that the incident entail special extenuating 

factors and the personality of the culprit evinced enough redeeming 

characteristics to excuse ing the pena1ty beneath the stipulated minimum. 
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These requirements, it seems, are routinely disregarded: courts tend to refer 

either to supposedly unique material elements or the defendant•s positive 

qualities instead of a combination of the two, and even those reasons they see 

fit to invoke often fail to single out the uncommon particle that would ca11 

for a suspensiqn of the general rule.l42 

Professional ineptitude is partially to blame for the poor record. The 

main problem, however, lies in the law itself, since the minimum punishment 

specified far giving or taking a bribe is deprivation of freedom for a term of 

three years and seven or eight years if the offense is corrrnitted repeatedly. 

The difficulty here, Soviet spokesmen note, is that among those sentenced 
l 

(especially for giving bribes) are frequently found older individuals, never 

before in trouble with the law, burdened with large families, guilty of giving 

a bribe amounting to a paltry sum. In such circumstances, we are told, no 

serious objections can arise to res-Ort by the courts to the expedient of 

reducing the penalty below the specified 1 imit, except that in order to spare 

the courts the constant need to draw invidious distinctions to accommodate 

these «singular" occurrences, local judicial personnel have purportedly· been 

pressing for changes in the appl1cable law in the direction of further 

divers ifi cation of the designated measures of punishment. The curious feature, 

though, is that, despite the obvious tone of sympathy for the "worthyu people 

caught in these events, the source· of this account betrays no surprise nor 

seems impelled to explain why uhonorable 11 individuals shou1d be moved to engage 

in bribe-giving. On balance, this casual attitude offers, unwittingly perhaps, 

the most telling comment on the state of Soviet mores in this domain: the 

impression one gets is that the phenomenon, though regrettable, is quite norma1 

and, instead of indignation, the sensible solution is to temper the law with ad 

ho~ mercy in the sample of situations involving inherent1y law-abiding people 

who, virtually by force of circumstances, end up committing a relatively 
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routine sort of offense. 

The courts also incurred critici~n for excessive liberalism expressed in 

the inadequate utilization of supplementary forms of punishment. According to 

a random survey, confiscation of property figured in a mere 21% of the 

sentences. The anci11ary sanction depriving the party gu1lty of bribery of the 

right to ho1d certain jobs or pursue certain professions is a1rnost a dead 

letter. Equally lax has been the judiciary's hand1 ing of the problem of 

cumulative offenses, notwithstanding mu1tip1e instructions to the effect that 

when the taking or giving of bribes is connected with the performance of acts 

which constitute independent grounds for indictment, the defendant must receive 

a cumulative sentence on the· various counts. The procedure is particularly 

relevant in cases of bribery which, by its very nature, is freque~t1y coup1ed 

with other crimes. For example, the person accepting a bribe is often led to 

indulge in abuse of official powers, falsification of official documents, and 

so forth, while fulfilling the bribe-giver1 s request. Conversely, the 

bribe-giver in many instances takes that route in the hope of thus covering LAP 

theft of state or social property, speculation, cheating of buyers, etc. 

It is common practice, hmvever, for the investigative agencies and the 

courts to stick to prosecution and sentencing for bribery alone. Again, a 

sample review indicated that 51.6% of the individuals sentenced for bribery 

were likewise implicated in other crimes, but that cumulative sentences were 

imposed on only 62.5% of that number. The rest were tried just for bribery and 

remained unpunished for the companion offenses. 

Another controversial it~n concerns the treatment accorded tnose charged 

1vith acting as intermediaries or accomplices in bribery ;vhen in fact the 

self-styled rniddleflien never meant to turn the money or '-:a1uab1es over to the 

intended recei ve.rs, but from the first had plan ned on appropriating it fer 

themse1ves. Legal specialists consider 'lalid here the prosecutic< of -::he 



respective princi 1s for attempted l·,'ibe-giving and bri takiny, but bra as 

intrinsica11y illogical the designati·Jn of an individual as intermediary or 

accomplice in bribery if his behavior is aimed preci y preventing the 

consummation of t critr:e by diverting the means of ib to his persona 1 

benefit. In their opinion, such an act shou'd qualify as s~vindl ing invobing 

the property of a private rty and not designed to harm pro r functioning 

of the state apparatus, which is what bribing an official ultimately achieves. 

The authorities have nevertheless persisted on the pres course and have 

just recently reiterated their conmitment to the current formula. The policy 

may stem from the feeling that swindling would be harder to prove than 

instigation to bribe-giving or bribe-taking, especially since t cede does 

pr~nise icm1unity to those who voluntarily report the occurrence of bribery and 

an average citizen may confu about what ir..munity he might entitled to 

when s~vind1ing is at stake. Technical questions aside, though, ::he regir;1e 171ay 

simply prefer to deal with matter as a sing1e package with all the parties 

caught in the same net and probably willing to implicate each at r in e hope 

of aneviating their own position by shifting the primary blame on the 

codefendants. 

Interestingly enough, stati ics show that 19% of ~he ple sentenced in 

connection with bribery 1ttere in truth guilty of swindling. mass 

gullibility of the Soviet citizenry in this respect offers further proof of 

ly ingrained is the cowmunity's faith in the effectiveness of bribery ~s a 

hod of attaining desired ends under the local syste111. One assumes that this 

kind of trust springs from hard experience. 

Fi ftcen years ,Jter the USSR Suj.;r€!ile Court conduct its s::uuy on 

lower courts were fJring in their stru .e inst incidents of Jribery, it 

' . 1 .A") 

returned to the topic and issued a new resolution on the suDJect.~~J The 

mo noteworthy aspect of the latest airective was t d ree to ~hich it 
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echoed the old themes. Nothing had apparently changed during that time, ·.sillCe 

the court went on to pinpoint the same sort of errors in· the work of the 

judiciary in handling bribery cases, explained again how to deal correctly with 

these questions, and called on the legal apparatus to exert fresh effort to 

stamp out this .. especially dangerous crime. The repetitive tone of the message 

is intrigu·ing. Does the resurrected script signify that the authorities failed 

in their bid to get the law enforcement agencies to crack down on the 

phenomenon of bribery and that in practice legal personnel have routinely paid 

no attention to the orders from above, attesting to a wide gap between the 

model prescriptions of the law and the state of social consciousness verging on 
I 

spontaneous nullification of formal norms through'silent refusal to apply them 

in concrete situations? Or, was the 1eadership only going through the periodic 

motions of inveighing against bribery, the hackneyed language plainly putting 

its listeners on notice that the regime contemplated no serious counter-

measures, either because its priorities lay elsewhere or because the designated 

behavior pattern had become so much a part of the national culture that the 

ruling clique tacitly conceded impotence to alter the picture beyond occasional 

resort to verbal ons1aughts? 144 No answer is forthcoming from the 

official record, the versions are equally plausible, and the reader is invited 

to draw his own conclusions. Neither alternative is very flattering to the 

Soviet image. 

Speculation 

Soviet sources generally describe speculation as one of the most dangerous 

economic crimes.145 In the RSFSR Criminal Code, Article 154 provides 

that: 

Speculation, that is, the buying up and reselling of goods or any 
other articles for the purpose of making a profit shall be punished 
by deprivation of freedom for a term not exceeding two years with or 
without confiscation of property, or by correctional tasks for a tenn 



not exceeding one year, or by a fine not exceeding three hundred 
rubles. 

Speculation as a form of business or on a large scale shall be 
punished by deprivation of freedom for a term of two to seven years 
with confiscation of property. 

Petty speculation committed by a person who has previously been 
convicted of speculation shall be punished by deprivation of freedom 
for a term not exceeding one year, or by correctional tasks for the 
same term, or by a fine not exceeding two hu[ldred rub 1 es with 
confiscati .. on of the articles of speculation.146 

Note, though, that on the issue of speculation republican legislative policy 

does not follow the practice of statutory uniformity observed in the case of 

bribery and the relevant clauses of the various codes here differ considerably 

from each other. The picture suggests that the regime either consciously 

decided that an individualized approach represented the most effective means to 

' combat this phenomenon or, official contentions t6 the contrary 

notwithstanding, did not attach sufficient importance to the whole affair to 

set rigid standards in this area, leaving the component republics with 

relatively wide latitude to experiment at their discretion. 

Thus, the Azerbaidzhan, Armenian and Georgian codes identify the objects 

of speculation to include checks and other trade documents. The definition of 

aggravated speculation is occasionally expanded to inc1ude such acts cotrmitted 

by an especially dangerous repeating offender (Art. 154 Ukrainian CC; Art. 171 

Turkmenian CC; and Art. 152 Estonian CC), by a person previously sentenced for 

speculation (Art. 153 Azerbaidzhan CC), pursuant to earlier collusion (Art. 149 

Latvian CC}. In Article 156 of th'e Kirgiz CC, the notion of aggravated 

speculation conducted as a form of business is replaced by the concept of 

specu1ation engaged in systematically, whereas the Kazakh CC omits all mention 

of aggravating circumstances in this connection. In some codes, criminal 

liability for petty speculation depends on resort within the preceding year to 

social (Georgia) or either social or administrative (Kazakhstan and Estonia) 

countermeasures. Substantial dispcrities mark the pena1ties featured in the 

assorted criminal codes. In some of the statutes, the maximum term of 
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deprivation of freedom is raised: for ordinary specu1ation (in the Armenian CC 

and Kirgiz CC) to three years; and for aggravated specua1tion (in the Armenian 

GC and Turkmen CC) to ten years. The Kazakh CC permits as a primary punishment 

for ordinary speculation banishment for up to five years, and in the Estonian 

CC banishment for up to five years is envisaged as supplementary punishment for 

aggravted specua1tion. In seven of the republic criminal codes, confiscation 

of property figures as an optional extra measure of punishment (instead of a 

mandatory one as in the RSFSR CC), and in the majority of the republics 

confiscation of the. articles of speculation is prescribed as a mandatory 

measure of punishment. Discrepancies also occur in the size of the fine which 

may be imposed on the party found guilty of speculation: for example, the 

upper limit in Azerbaidzhan and Latvia is fixed at 200 rubles and in Georgia 

and Lithuania at 100 rub1es.147 

The courts run into certain technical problems in applying these 

provisions,. many of them sterrrning from the difficulty of distinguishing between 

speculation and such analogous offenses as private entrepreneurial activity and 

activity as commercial midd1eman.l48 Although interesting in a legal 

sense, these experiences shed little light on broader aspects of the social 

agenda and we would now rather analyze the record from that latter standpoint. 

Some good insights into these matters are provided by the USSR Supreme 

Court itself. In a Resolution dated Decerrter 13~ 1974, assessing judicial 

performance in this department, 149 the court took the usual path of 

complimenting the lower tribunals on the progress so far achieved in handling 

this type of traffic and then proceeding to tick off assorted defects still 

encountered in their work. To begin with, the federal Supreme Court sounded 

the familiar theme that the courts were lax in that they tended to assign 

unduly mild penalties to individuals who pursued speculation as a form of 

business and led a parisitic mode of life and committed this crime on a 1arge 
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scale; they also often failed to direct the confiscation of property without 

bothering to state the grounds for the omission when the law treated that 

supplementary measure of punishment as obligatory, nor did they always order 

the seizure of the articles of speculation as wen as money and other valuab1es 

obtained by criminal means and were reminded that cars, motorcycles and any 

types of conveyance belonging to the culprit and used in connection with 

speculation ventures were likewise subject to confiscation. 

Next, the courts were instructed to pay special attention to the task of 

ferreting out a11 the parties to the crime and estab1ishing the reasons for any 

conditions contributing to its perpetration. Particular reference was made to 

the activities of official persons guilty of sale of goods and other items in 

full know1 edge that these commodities waul d be converted to speculation or 

resale through the trade system of objects received from speculators. These 

individua1s incurred responsibility for abuse of official position and 

complicity in speculation on aggregate terms and., if all this was done in 

exchanae for a bribe, that last count was to be added to the bill. . ~ 

Mention of the role of official personnel in this context is highly 

significant and the Supreme Court 1 S rather casual observations on that score do 

not do justice to the real dimensions of the problem. The trouble stems not 

only from the fact that speculators strive to forge close ties with trade 

employees, but that the latter, aware of increased popular demand f~r sundry 

merchandise and not above creating artificial shortages to stimulate the 

consumer's appetite, prompted by base motives themselves seek to institute 

contacts with speculators. Indeed, such operations have gradually spread from 

the people manning shopping faci1ities to include the staff of wholesale 

outlets who have evolved a complex system of fraudulent accounts extending to 

participating stores to cover up for volume s~les of goods to speculators 

s tra i gh t from the centra 1 depots. 150 The Supreme Court's neutra 1 tone in 



discussing the invo1vement of official personnel in these affairs is thus q~,J,ite 

deceptive, for in essence it is mostly their initiative that makes speculation a 

mass phenomenon on the Soviet scene. The image of the average civil servant as 

an inert bystander who just by his ineptitude enab1es the professional 

specu1ators to thrive turns out to be a convenient fiction masking the true 

record where people in positions of pub1ic trust frequently emerge as the 

masterminds behind these criminal schemes. 

Naturally, the judicial apparatus was told forthwith to correct the lapses 

catalogued by the Supreme Court and alerted to the pressing need to recruit the 

community's resources in waging the struggle against the scourge of speculation, 

especially in conjunction with the staging of tri~l sessions on location 

designed to bring the message nearer home. 

An authoritative review published soon after supp1ied further details on 

how we1l the judiciary was coping with its assignment to stamp out speculation 

in the 1anct.1 5l For exampte, according to the study, court statistics 

indicated that for the country as a whole convictions for speculation in 1973 

dec 1 i ned by __ almost .. ha l.f compared to .1958. On a similar note, the deputy chief 

of the Main Aaninistration of Internal Affairs of the Moscow City Soviet 

Executive Committee, in an article printed in 1976, claimed that on the general 

sca1e of criminality the relative weight of speculation was minor and exp1ained 
t 

the urgency of stepping up the fight against the practice as being due not to 

its frequency, but to its social danger. ~hatever the rationale, the 

consequence is that in Moscow a1one the pol ice mounts over 300 raids each year 

on the city's marketplaces and the state has collected more than 85,000 rubles 

annually from those sentenced in the wake of these round-ups .152 

Of the total number of persons prosecuted for speculation, approximately 

60% were convicted for ordinary speculation (para. 1 of Art. 154 of RSFSR CC 

and corresponding provisions in the criminal codes of the other republics). 

\ I 

! 
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However, between 1970 and 1975, 10.5% fewer individua1s were convicted faT .... 

ordinary speculation, while the quota of those sentenced for aggravated 

speculation rose during that period by 9.8%. The data may mean that the 

amateurs were losing ground to fellow professionals in this field or that the 

law enforcement agencies had eased up on the occasional layman guilty of an ad 

hoc venture into specu1 at ion and concentrated their efforts on breaking up 

organized speculation activities. An overwhelming proportion of the incidents 

of speculation reportedly occurred in to\'ms and workers' settlements, pr.imarily 

in the mar~etplaces: in the RSFSR more than half of these crimes were exposed 

in oblast and krai centers and the capital cities of the autonomous republics. 

The source next points out the interesting fact that recent improvements in 

the population's standard of living had had an effect on the species of objects 

of specu1 at ion. Whereas previously essenti a 1 items and foodstuffs had featured 

as the principal attraction in this kind of situation, now more than half of the 

traffic purportedly consisted of expensive articles (cars, motorcycles, rugs, 

furniture, etc.) and fashionable goods (lady's wear, boots, umbre11as, etc.). 

In about a third of the cases sampled, the guilty parties had engaged in 

speculation in agricultural products, especia11y out-of-season vegetables and 

fruit. Trading in cars seems to be particularly widespread and the criminal 

element has apparently resorted to all sorts of techniques to drum up business: 

inva1ids who nave priority rights to acquire motor vehic1es have been induced to 

rese11 them at a profit; 153 inter-republic commerce in cars flourishes 

because titles are then harder to verify and the deals more difficult to trace. 

(A 1978 newstory estimated that in the preceding three years 26,000 automobiles 

had been bought in the country 1 s comni ss ion stores and brought into Georgia,· , 

amounting to 64% of the total number of automobiles sold to the local residents 

through state and cooperative stores during that time. Most of these intercity 

commission-sales were a1legedly in clear violation of the law.)154 The 
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figures on the size of the operations involving scarce vegetables and fruit~ 

probably also fall far short of the mark: besides being routine, these episodes 

are virtually impossible to monitor or control since, as one critic observed, 

the existing procedure for trading in marketplaces allows any citizen to se11 

agricultural pr.oduce without having to show documents confirming lawful 

possession of these goods and forbids requiring him to supply such 

proof.l 55 Whether or not the official spokesmen are justified in heaping 

the blame on the inertia and inefficiency of the country 1 s distribution system. 

by their own admission the dep1orab1e result is that speculators use the 

opportunity to buy up fruits, vegetables and flowers in the southern regions for 

resale elsewhere in the USSR. 

Even so, the picture here offered is f1awed in that the current emphasis on 

11 1uxury11 items in connection with speculation represents in a sense an attempt 

to prettify reality. The latter is much Tess exotic, for very common goods are 

also the object of a brisk illicit trade--ranging from books to spare parts for 

appliances to foreign novelties like chewing gum, lapel badges, apparel, 

etc.l56 It may salve the regime's ego to pretend that ''fancyu goods are 

at stake in order to account for the inadequate supplies and the persistence of 

speculation under these circumstances, but the truth is doubtless a lot more 

prosaic: the average citizen is accustomed to the lack of daily necessities and 

solves the mini-crisis caused either by poor planning or administrative 

mismanagement or plain corruption through recourse to the services of "private 

enterpreneurs," be they speculators, commercial middlemen, upirate" 

manufacturers, and so forth. 

In the matter of assigning proper punishment for the crime of speculation·, 

the lower courts got mixed notices. Though most of them were said to be doing a 

good job of matching the penalties with the gravity of the offense, a few were 

taken to task for exce-ssive lenience in sentencing for aggravated specu1ation. 
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Too often, the courts still failed to heed the law 1
S injunction concerning. the 

imposition of supplementary sanctions in the form of confiscation of property in 

cases of aggravated speculation. Although the legislation of all the republics 

permits the confiscation of property under these conditions and in most of them 

that extra measure is in fact treated as a mandatory step, in 1973 official 

computations revealed that courts chose to apply it in only 37.3% of the 

relevant cases. Nor, contrary to what the 1aw prescribes, did the courts in 

most instances bother to furnish in their decisions the reasons for acting in 

this fashion, even when the statutes specified that confiscation of property was 

obligatory, and not discretionary, on such occasions. There were also recurrent 
I 

difficulties with establishing what qualified as aggravated speculation, given 

that in most of the republics the law did not spell out what, in terms of amount 

of profit, cost or volume of purchased and resold goods, distinguished 

aggravated speculation from the routine variety. Finally, the courts were found 

to be remiss in not paying enough attention to ascertaining the causes and 

factors abetting the phenomenon of speculation and rarely issuing special 

instructions to economic and trade organizations to correct deficiencies in 

their work that enabled the speculators to pursue their metier. In 1973, for 

example, directives of this type ensued in just 12.4% of the cases tried in 

which the defendant was charged with engaging in speculation (12.7% in the first 

half of 1974) and a mere 8.9% of these called for the elimination of specific 

shortcomings that had encouraged the incipience of speculation. 

The federal survey prompted similar exercises at the republic level in the 

course of which answers were provided to some of the questions raised by the 

USSR Supreme Court and a few of the themes sounded by the nation• s top tribunal 

were further embroidered upon. Thus, a 1975 report dealing with the RSFsR•s 

experience in this domain clarified the point of what constitutes speculation on 

a large scale (i.e., one specimen of aggravated speculation) by pegging it to a 



profit in excess of 200 rubles and warned the republican courts henceforth t'o 

comply with the norm) which in the past many of them had· signally failed to 

do. 157 The judiciary 1 s performance in handling cases in which speculation 

came coupled with abuse of official position, bribery, acquisition of stolen 

goods, etc., w~s still found to be spotty in that the courts often avoided 

assigning aggregate punishment and preferred to charge the defendant so1e1y with 

committing speculation. Errors continued to occur in the differentiation by law 

enforcement agencies between speculation and, say, acting as a commercial 

middleman. Criticism was again aimed at the tendency of local courts to 

pronounce unduly mild sentences where the culpable individuals maintained an 

antisocial, parasitic life-style or indulged in s~eculation as a form of 

business or in large amounts. Even when speculators were rightly convicted, the 

courts seldom looked beyond the men in the dock to extend the investigation to 

the broader circ1e of their accomplices among trade and managerial personnel, 

whose participation was, in the final analysis, crucial to the success of the 

whole i11ega1 enterprise. Special court directives remained a rarity and, 

significantly enough, not once did such an instruction call for the indictment 

of the official partners in the scheme. The record with respect to use of trial 

sessions on location and mobilization of the co!Tllnunity in the struggle against 

speculation had meanwhile not improved much either. 

The persistence of the patter'n 1 eads one to wonder whether: 1) the 

regime's statements on that score are only meant as a rhetorical gesture and are 

so perceived by the institutions to which these "orders" are ostensibly 

addressed; or, 2) the authorities are powerless to get the judicial apparatus. to 

fo11ow the rules because the latter's staff is incompetent, or negligent, or · 

ignorant, or unresponsive; or, 3) the popu1ation and the officials of inferior 

rank simply do not share the values propounded by the policy-makers and, for 

example, will consciously favor light penalties for speculation because they do 
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not see it as the major evil it is portrayed to be or they realize that the 
..... ' 

practice is so common (and perhaps so vital for the citizenry's welfare) that 

the tough standards set by the government are bpund here to produce draconic or ) , 
~ 

adverse consequences. 

Petty specu1ation also was discussed on this occasion. The report 

indicated that in two thirds of the cases the administrative sanctions applied 

by judges to persons guilty of petty speculation consisted of fines, and arrests 

accounted for the balance. The people's judges were faulted, ho~-1ever, for not 

taking sufficient care to 11 individual ize .. the measures of punishment and tending 

to adhere to a stock formula: an allegedly typical sample showed the judges 
I 

·' routinely imposing fines ranging from 3 to 10 rubles whereas the pertinent 

legislation allowed fines of up to 50 rubles. The usual reference was made to 

the theme of unjustified leniency, prompted by instances where charges against 

individuals accused of petty speculation were surrrnarily dismissed. True, 

sometimes the reverse situation was observed, with people being wrongly punished 

for engaging in petty speculation when, according to the available evidence, 

they had not violated the law. Although speculation fell into the petty class 

when the profit did not exceed 30 rubles, quite frequently judges stretched the 

concept to include speculation on a substantia11y larger scale in open 

contravention of the prescribed procedures.! In this department too, 

then, the 1oca1 judicial personnel seems to be demonstrating either a certain 

independent spirit toward their superiors or a plain inability to carry out 

accurately instructions received from above. 

Some of the republican statutes feature additional forms of speculation.· 

The criminal codes of Armenia (Art. 156, para. 3), Kazakhstan (Art. 169) and 

Tadzhikistan (Art. 168), for instance, single out as a separate species of crime 

speculation in housing facilities, defined as the purchase and resale of 

privately owned homes and apartments for purposes of making a profit. In 
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Kazakhstan and Tadzhikistan, conviction in this count entai1s a penalty oJ ""' 

deprivation of freedom for a term of between 1 and 7 years with confiscation of 

property, and in Armenia the corresponding punishment is deprivation of freedom 

for a term of up to 5 years. Furthermore, the criminal codes of the 

Azerbaidzhan, ~rmenian, Georgian, Mo1davian, Turkmen and Ukrainian SSR 1 s in 

their respective chapters on economic offenses en vi sage crimina 1 1 i ab i 1 ity for 

illegal transfer of living space in housing belonging to local Soviets or state 

and social organizations; in the Latvian CC a similar provision figures in the 

chapter on crimes against the administrative order, while in Kazakhstan and 

Tadzhikistan a clause to that effect appears under the same heading as the theme 

of speculation in housing facilities. The Moldavian and Ukrainian criminal 

codes also recognize as criminally punishable the collection of rental payments 

in excess of the rates established by law. 

Incidentally, the Kazakh and Tadzhik decision to bracket illegal transfer 

of housing space with speculation in housing facilities has met with doctrinal 

criticism on grounds that in the former case the element of prior purchase of 

living space which is indispensable to the concept of speculation is 

lacking.l 59 

The courts have experienced considerable difficulties in applying these 

norms because the activities they have in mind often assume the guise of other, 

closely relate<:! practices which ar·e sanctioned by the law, i.e., exchange of 

living quarters, leasing a residence during absence, subletting surplus floor 

space, etc. Hence, the courts have been instructed to focus attention here on 

situations where a party systematically derives unearned income by renting out a 

roam or apartment over a certain period of time at prices higher than those 

allowed by law.160 
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CONCLUSIONS 

It is now time for a few general reflections. We would first like to focus 

on the social and political causes of. pervasive 11 economic criminality11 and 

sketch a few explanatory hypotheses concerning stea1ing of socialist property. 

These remarks, ,we feel, wi 11 have broader re 1 evance s i nee same of them, at 

least, will apply to yet other forms of economic criminality that include as 

their common denominator illegal acquisitions at the expense of the state. Mo·st 

obviously and direct1y, they wi11 be germane to private business activity from 

behind a socialist facade, a practice which nearly always feeds upon state 

resources, though without necessarily assuming the form of 11 Steal ing. u 

1. The facts which emerge from Soviet publidations, i.e., facts showing 

massive violations of the norms protecting socialist property amid almost total 

indifference on the part of the populace, beg for an explanation. Why do so 

many Soviet citizens, otherwise law-abiding, steal property belonging to the 

state and do so without any feeling of impropriety? Why do their neighbors, 

co-workers, superiors, and fellow-countrymen in general, not disapprove of, let 

alone condemn, such conduct? What makes legitimacy of property relations 

existing in the USSR suspect in the eyes of Soviet citizens? 

We propose to take as a point of departure the low 1 iving standards of 

large segments of the· Soviet population prompted by at least three factors: low 

wages, scarcity and poor quality of consumer goods and services. A substantial 

part of the-population (401.) live below the 1ine of absolute poverty, unable to 

get even bare necessities by legal means. Subsisting below or close to the 1 ine 

of poverty~~ certainly motivates illegal appropriations and makes moral 

justification much easier. If moral justifications persist for a long time, 't.he 

re1evant legal and corresponding rnora1 norms are gradua1ly eroded: their 

internalization either collapses or may never occur. 

It is easy to see why those motivated by poverty turn against socialist 
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property rather than against the property of their more fortunate fellow. 

countrymen, legal disincentives notwithstanding. First, socialist property is 

easy to get at: there fs a lot of it around and it is much more accessible. 

Also, the risk of detection is actua1ly low, given widespread attitudes of 

indifference and tolerance even among those formally in charge of its 

protection.l61 

Second, the moral justification in cases of crimes against socialist 

property is almost self-evident; the state as a super-employer, super-producer 

and super-distributor is presumed .. guil ty11 for the poverty suffered. Therefore, 

stealing from the state is perceived as getting one• s due.l62 An 

I 

explanation based on absolute poverty can account'on1y for a fraction of the 

phenomenon under discussion, however. A substantial number of people who engage 

in stealing are we11 above the line of absolute poverty.l63 

There is no doubt that an overwhelming proportion of the Soviet population 

experience scarcity and Jive frugal lives, and that this situation is shared by 

the majority of those who steal socialist property. But it is old hat in 

criminology that frugality of life per~ cannot explain the high rate Df crimes 

against property.l 64. Instead, dissatisfaction with existing living 

standards and economic frustration offer more help in understanding deviant 

economic behavior. So, the questions to be asked are: Why do such large 

segments of the Soviet population ·feel that the existing 1 iving standards are 

unbearable? Why do they not want to accept a frugal life style? Why do 

socially experienced needs exceed the means legally available to satisfy them? 

Why have ideological and moral motivations a1most completely failed? 

Without trying to give complete answers to these questions,l 65 we 

shall discuss several factors which may contribute to a better insight into 

these issues within the Soviet context. 

One of the basic contradictions pervading Soviet public life is the 

) I 

~ 
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contradiction between the ideology of participation and the social experi.enee of 

tota1 control by the party/state apparatus. 166 Innumerable political and 

legal documents and statements, beginning with the USSR Constitution, have tried 

to convince the Soviet citizen that he participates in the exercise of political 

and economic po;wer and that decisions on all important matters of public 1 i fe 

are his decisions. In fact, though, the actual experience of the individual in 

Soviet society is dramatica1ly different; he actually has no part in essential 

political and economic decisions; the latter are made by the paid, 

self-selecting and self-perpetuating party/state apparatus. The individual is a 

passive object of the decisions rather than an active participant. 
I 

The contradiction between between the ideology of participation and the 

social experience of alienation has several essential implications for popular 

attitudes toward state-social property: 

The individua1 is constantly told that state property is his property and 

that he is the genuine owner .167 In rea 1 ity, he experiences none of the 

powers of the owner and none of the privileges. In the long run) this 

contradictiurr-hasprobablyhad an impact onhis general attitude toward· state 

ownership. That attitude is stamped by ambiguity and ambivalence: the dai1y 

record teaches him that state property is not his; ideology insists that it is. 

Therefore, the individual experiences neither feelings of identity, 

characteristic of an owner or co-owner, nor feelings of respect for the 

autonomous rights of another. 

The perception of socialist property as no one's property has, in the 

Soviet context, its specific roots in the abovementioned contradiction. 

The total control exercised by the apparatus at various levels appears to 

the popu1ace as neither benevolent nor efficient. Scarcity is, to a large 

extent, the result of deliberate policies assigning high priority to the means 

of production and the military sector. The allocation of resources between 

i ' 
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the civilian and the military sectors is decided by the governing elite and·•. 

imposed on the popu1ation. The citizenry pays for the growing industrial and 

military might of the country without ever being asked whether and to what 

extent it is willing to do so. Under the circumstances, spontaneous commitment 

to goals never :approved by the masses can hardly be expected. 

Scarcity is substantially exacerbated by the inefficiency of the economic 

system. Socialist property is systematically wasted by incompetent, poorly 

informed and deliberately misinformed decision-makers at all levels, or through 

simple neglect, poor-quality production, defective storage or transportation, 

etc. For decades, the Soviet mass media have been full of lamentations about 

wasteful economic administrators. 
! 

The inefficiency of the system has had a 

highly demoralizing influence on the population. The assumption that stolen 

state property wou1d be wasted anyway and, hence, that stealing harms no one, 

but at least benefits somebody, is often made and not without some 

justification.l68 In a way, the state has shown its partial inability to 

discharge one of the fundamental functions which legitimize ownership. Under 

the circumstances, legitimacy of state ownership lacks any solid foundation. 

The masses have neither a sense of genuine participation in the control of the 

means of production nor the feeling that the elite uses them in the interests of 

society. 

Even on these grounds alone, ideologically motivated acceptance of low 

living standards in the spirit of conscious sacrifice cannot be reasonably 

expected. The point, however, is that official ideology has not been used to 

play down the consumption aspirations of the populace; on the contrary, it tends 

to increase appetites. Frugal 1ife, austerity, selfless work for the common 

cause have not been emphasized, especially recently. We reach here another 

major paradox of Soviet 1ife: a discrepancy between the ideology of affluence, 

on the one hand, and dai1y experience of scarcity, on the other. Not only is 
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affluence presented as the supreme goal far the future, as the dominant .~ 

ingredient of ufull Communism 11
, but official propaganda has also tried for a 

long time to convince the population that economic well-being, if not already 

achieved, is right at hand. The promises to improve living conditions, repeated 

over the years,. have hardly been kept. After raising expectations of affluence, 

the system proved unable to meet them. The likely result is disappointment with 

the officially approved avenues for improving living conditions. Moreover, the 

system has not estab1ished any legitimized forms of pressure by the working 

class, such as strikes. The stealing of socialist property or other forms of 

economic criminality make up for the lack to some extent. 

The ideology of affluence has been accompani~ by practical economic 

measures encouraging egotistical motivations and acquisitive attitudes rather 

than altruistic ones. The non-egalitarian system of wages and other 11 materia1 

incentives 11 is the most pronounced manifestation of this policy. Material 

wealth and a high level of consumption have become important attributes of 

social prestige in the Soviet Union. Such objects of luxurious consumption as 

private cars or summer houses are sought today not only because of their 

practical utility, but also because they have become symbols of success and 

prestige. The whole ethos of the Soviet society is imbued with a striving for 

material achievement.l 69 such attitudes, when confronted with a daily 

experience of scarcity, must prod~ce a widespread sense of relative deprivation. 

Indeed, Soviet criminologists today admit as much.l70 

Under the circumstances, occasional attempts at reviving a spirit of 

selflessness and sacrifice are doomed to failure. Ideology, when internally 

incoherent and permanently incongruent with social experience, loses its 

potential for mobilization. Thus, so1emn condemnations of acquisitiveness, 

appeals to altruistic feelings and spiritual rewards of the kind found in recent 

resolutions of the GPSU Central Corrmittee171 sound like cries of despair, 

) I 
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which come far too late. First) they are completely out of tune with the. whole 

ethos of Soviet society. Second, the appeals emanate from people who themselves 

labor under strong suspicion of insincerity. The entire lifestyle of the Soviet 

power elite reflects its unwillingness to accept sacrifices. Conspicuous 

consumption by \the members of the elite, supported by the whole complex system 

of economic privileges, make such appeals look like nothing but a crude exercise 

in hypocrisy. 

This brings us to the next major discrepancy between ideo1ogy and social 

experience. We will call it a contradiction between the meritocratic ideology 

of income distribution172 and the social experience of power privileges. 

It is widely believed that those who belong to thJ bureaucratic elites 1 ive a 

comfortable) even luxurious, life paid for from public funds whi1e contributing 

less than others. The legitimacy of these privileges is doubtful since it is 

justified neither by talent and professional qua1ificationl73 nor by 

quantity and quality of the work done by the recipients of such benefits. The 

suspect status of these privi1eges is further aggravated by the secrecy with 

which they are surrounded. The privileges enjoyed by the Soviet elites· at 

various levels are criminogenic in several ways: First, they generate a 

widespread sense of economic injustice and contribute to the feeling of relative 

deprivation. Stealing of socialist property is therefore often rationalized as 

an act vindicating the socia1ist principle of distribution according to one•s 

work.l74 The moral authority of criminal punishment which here allegedly 

purports to vindicate the same principle must be close to zero. 

Second, these privileges--technically legal, yet lacking legitimacy--tend 

to demoralize lower level bureaucrats: offenders from this group tend to 

justify illegdl appropriations as a way of life actually practiced by their 

superiors, except with the advantage of immunity. Fi na 11y, the secrecy 

surrounding these privileges tends to blur the line dividing the '•lawful" from 
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the il1e9al ones. This fact, coupled with the severe restraints imposed -o.n-.. 

expressions of public criticism, creates fertile ground for white-collar 

criminality within establishment groups of various levels. Sometimes, 

establishment cliques pursue their criminal schemes for years enjoying virtual 

imnrunity from P.rosecution. 
I 

2. There seems to exist a general unarticulated assumption that the second 

economy tends to increase the welfare of private individuals at the expense of 

the public sector. In view of our preceding discussion this assumption should 

be qualified in at least two ways: 

First, private individuals are not always the beneficiaries of the second 

economy. Deception of purchasers, a chronic phenOmenon, is only one instance 

where they are not. As we pointed out earlier, many crimes technically 

classified as "stealing socia1Lst propertl' ultimately inflict harm upon 

consumers rather than the state. Typically, the cost of stealing from the 

production of consumer goods is ultimately externalized, that is, shifted to 

purchasers. Second, private business activities have at some stages become 

functional in relation to the first economy and that in at least two wa;ys: 

Indirectly, when "the state considers itself unable to provide a particular 

product or service, it may decide that the cheapest solution is to let the 

second economy take over. ull5 Here, the second economy covers for the 

state by producing goods and servites for individual consumers. Private car 

repair/maintenance services, as well as apartment maintenance services, are 

notorious examples. But, the second economy also contributes sometimes directly 

to the operations of the entities of the socialist economy. Probably the best 

i11ustration features private construction brjgades servicing kolkhozes. 

Reportedly in remote areas, such as Siberia or the Far st, all rural 
• "'~6 

construction would have to come to a 1-'.alt without private brigades. 1 ' 

The first economy has proved incapable of resolving one of the high priority 
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tasks assigned by the leadership. Construction workers simply do not want t'O 

move to remote areas and work there in primitive conditions. One would guess 

that a Stalinist-type system might solve the problem by combining crude coercion 

with ideo1ogically-co1ored mobilization. Rural construction in the Far East or 

Far North woulq, then be carried out by deportees and prisoners as well as 

Party/Komsomol members driven by high ideological spirits (enthusiasm, sense of 

duty, fear of rejection). Neither of these means is available to the present 

tired o1 igarchy. At the same time, :the system is unwi11 ing or incapab1 e of 

offering sufficiently stromg monetary incentives to draw enough volunteers. The 

' 
gap has been fil'led by private construction brigades which offer high pay for 

hard work in primitive conditions and without the:protection of labor 

1 aw. 177 The management of ko1 khozes and sovkhozes resort to all sorts of 

financial irregularities in order to meet the demands of private construction 

brigades, demands much exceeding approved wage scales.l78 There are other 

prob 1 ems too: apparently, private construction brigades compete successfu l1y 

for labor resources with socialist organizations. Again, labor-starved 

kolkhozes are among the losers.179 Shabashniki manage to obtain 

construction materials/equipment most1y by unlawful means. The functional and 

disfuJ!ctional aspects of the private construction business are closely 

intertwined. The official response has been marked by indecision and ambiguity. 

Obviously, the authorities cannot ·at the present afford to crack down on the 

private brigades, but they do not want to give them full legitimacy either. The 

so1ution found is rather typical for the current leadership: the USSR Supreme 

Court, hardly an agency of power and prestige, in effect told the law 

enforcement agencies and lower courts to leave the private construction brigades 

alone, as long as they do not engage in flagrant transgressions. 

Other areas of Soviet 1 ife are not imrnune, of course, to the effects of 

these corrosive forces. In a milieu where stealing of pub1 ic property is 



comnonplace, few individuals are likely to feel strong inhibitions against.-. 

engaging in more innocuous sounding activities such as, for )nstance, 

speculation, which does not even carry the stigma of theft. For that matter, 

the popular view seems to be that persons involved in so-called speculation 

perform a usef~l social function by providing scarce goods and services in 

exchange for fair remuneration and that the law gratuitously punishes them for 

picking up the logistical slack left by the regime's proven inability to manage 

properly its monopolistic control of the national system of production and 

distribution. Though in fact responsible for the existence of the conditions 

which cause speculation to flourish, the authorities prefer to focus attention 
I 

on the alleged misdeeds of those who simply try to "compensate" for gross 

official incompetence and cast them in the role of convenient scapego~for the 

economic mechanism•s myriad shortcomings. For, if speculation were not subject 

to sporadic repression, the phenomenon would quickly assume mass proportions and 

conclusively demDnstrate the superiority of private entrepreneurship in meeting 

the population's needs compared to how the socialist sector has fared in that 

respect. 

The soc ia 1 roots of bribery as a feature of community mores are a bit more 

complex. Clearly, a general climate o'f 11 disrespect 1
' for property rights is 

bound to spawn a whole 11 Counter-cu1ture11 whose practitioners will a1 so routinely 

indulge in violations of the estab'lished norms in adjoining domains. Next to 

theft, bribery looks relatively mild and where stealing is an every-day 

occurrence lesser infractions of the law then figure so widely that the very 

sense of their "illegality~~ tends to disappear. Besides> history shows that 

bureaucratic graft and corruption can only be effectively pol iced through the. 

externa1 threat of ouster from political power by an aroused constituency with 

access to institutionalized means of installing a "cleanerll administration. The 

ruling apparatus itself has little incentive to keep its membership honest when 
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it operates with impunity and knows that it wi l1 not have to account for ·-it~·· 

record to a citizenry in a position to exercise a different set of options. To 

be sure, a case of extreme abuse by one of the elite may on occasion incur the 

cu1prit
1

S public disgrace to 1end the regime 1 s image a touch of credibility, 

both at home a11d abroad, but incidents of this type are rare except ions and 

certainly not the rule. Otherwise~ the men at the top might even be happier if 

the subordinate cadres who help them mind the store do run afoul of the iaw, 

since the guilty parties are apt to prove themse1ves complaisant executors of 

their superiors' will for fear of consequent exposure if they should antagonize 

those higher up on the administrative ladder whose tacit complicity shields them 

from richly deserved punishment. 

Where the initiative originates for the practice of bribery is hard to 

pinpoint. Are the people who can ''dispense favors 11 the ones who engendered a 

pervasive attitude that indeed the average person's rights are mere indulgences 

to be bought and sold at a going rate because the apparatus owes its subjects 

nothing and cannot be compelled to observe the principles which it has formally 

deigned to endorse? Or:t has the population come to terms with its impotence to 

control the political machine by cynica11y dismissing the re1evance of the 

prescribed procedures and putting its trust instead in the proposition that, to 

get along, one must go along, meaning tangible steps to insure a benevo1ent 

disposition on the part of the com'petent official(s)? Or, has a combination of 

bureaucratic dishonesty and greed and popular conviction that the fellows in 

charge will only respond to material inducements to do either right or wrong, 

cou.pl ed ·with a consistent background of benign neglect by the hierarchy of th,i s 

sorry state of affairs, gradually brought Soviet society to its present 

toleration of bribery as a standard fixture of quotidian experience? Whatever 

the causal factor(s}, the net result is wholesale disregard for the pertinent 

postulates of enacted legislation and quasi-universal acquiescence in the de 

i ' 
~ 
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facto validity of alternative values sanctioned by constant application,· 

producing a situation where the usecond economi' structure now comes equipped 

with its own fully deve1o.ped canon of 11 Second law" precepts,--a behind-the­

scenes economic system serviced by a behind-the-scenes legal code, so to speak. 

Schizophrenia or conscious duplicity, such perverse phenomena stamp much of 

Soviet conduct and the "deviant» edition of the official script must also be 

correctly understood if one hopes to gain a comprehensive picture of local 

reality. 
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