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PREFACE

For many Brazilians, 2013 stands as a watershed year in the nation’s 
historical narrative. Starting in June of that year, Brazil under-
went profound political and social turbulence, representing the 
outcry of citizens demanding the realization of promises made 
in the constitutional pact of 1988, which included enhanced wel-
fare and social rights, a more accountable political system, and 
a legal system rooted in equality. There are significant institu-
tional forces shaping Brazil’s tumultuous period between 2013 and 
2022. While it’s easy to look for simple causes, the reality is more 
nuanced. A key factor seems to be the tension between a strong, 
independent judiciary and a strained political party system, fur-
ther intensified by public protests. This period not only under-
scores the delicate balance between strengthening and weaken-
ing democracy but also prompts vital questions about Brazil’s 
future direction. 

After the 2013 protests, Brazil’s political scene became even 
more turbulent following President Dilma Rousseff ’s 2014 reelec-
tion. This period was marked by growing public resentment and 
increasing clashes between the judiciary and political entities, 
culminating in an unprecedented tension between the legal estab-
lishment and political institutions. Economic downturns and ris-
ing unemployment further fueled discontent. The situation wors-
ened when Operation Car Wash exposed widespread corruption, 
further straining Brazil’s political atmosphere. This turmoil was 
amplified by a conservative wave characterized by nationalism, 
militarism, and resistance to progressive ideas, leading to a sig-
nificant break from Brazil’s political elite and its traditional con-
ciliatory dynamic. 
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In Battle of Powers, Oscar Vilhena Vieira provides a narration 
of this tumultuous period, emphasizing the difficulty of pinpoint-
ing direct causes amidst such a web of intertwined events. Key 
moments include the impeachment of President Rousseff, the 
unexpected political survival of Vice President Michel Temer, and 
the corruption conviction of Luiz Inácio Lula da Silva, which dras-
tically shifted the nation’s political trajectory. Further complicat-
ing matters was Lula’s disqualification from the 2018 presidential 
race. These institutional conflicts set the stage for a populist wave. 
Capitalizing on strong anticorruption and antiestablishment sen-
timents, this wave propelled Jair Bolsonaro into the presidential 
seat at Palácio do Planalto in 2018.

Following Bolsonaro’s ascent to power and the subsequent 
events that culminated in Luiz Inácio Lula da Silva’s return to 
leadership, Vilhena Vieira dissects the Bolsonaro era, introducing 
the term “authoritarian infra-legalism” as a form of democratic 
erosion, distinct from “authoritarian legalism” or “abusive consti-
tutionalism,” which characterized democratic erosion in countries 
such as Venezuela or Hungary. It explores the implications of this 
covert erosion strategy, accompanied by insidious calls for mili-
tary intervention.

As we venture deeper into Brazil’s efforts to safeguard its con-
stitutional democracy from looming threats, Vilhena Vieira high-
lights the country’s unique constitutional design. Emphasizing 
consensus and solid institutional checks, played a crucial role in 
preventing significant alterations to the progressive nature of the 
Constitution. The National Congress showed restraint, steering 
clear of damaging amendments, while the Supreme Federal Tribu-
nal took proactive measures to defend democratic norms. This pro-
tective stance was evident in the Tribunal’s collaboration with the 
Superior Electoral Tribunal, ensuring a fair and untainted electoral 
process. But a crucial takeaway is that a thriving democracy doesn’t 
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just rely on institutions; it’s a collective responsibility, needing the 
continuous commitment of its citizens. 

While looking into Brazil’s particularly “sharp-edged times,” 
beginning with the 2013 protests, this period is marked by a form 
of constitutional discomfort that did not necessarily escalate into 
a full-blown constitutional crisis. The system, far from collapsing, 
showcased its resilience, adaptability, and fortitude in the face of 
upheaval. It’s also essential to understand that the Car Wash oper-
ation and the subsequent corruption revelations were part of a 
bigger picture. Various social, economic, and institutional dynam-
ics, including key aspects of the 1988 constitution, contributed to 
the cascade of protests, the impeachment saga, and the extended 
period of constitutional tension. 

By examining the Brazilian experience and contextualizing it 
within a broader historical and theoretical framework, this book 
provides a stark reminder of the dangers posed by extremist polit-
ical movements and their potential to undermine the democratic 
rule of law. Additionally, it underscores the imperative for democ-
racies to not only safeguard their foundational principles but also 
to effectively deliver public goods. This necessitates a continuous 
reevaluation and redesign of governance structures to ensure that 
societies can address their needs more efficiently and expediently. 
Without this proactive approach to governance, democracies risk 
becoming stagnant or regressive, further opening the door to 
extremist influences.

Bruna Santos 
Director, Wilson Center – Brazil Institute.
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INTRODUCTION AND ACKNOWLEDGMENTS

Brazilian constitutional democracy survived a sequence of rigor-
ous resilience tests in the last ten years. Starting from the mas-
sive demonstrations that occupied the main Brazilian cities in 
2013, the country plunged into a period of political polarization 
and a vicious circle of institutional battles. After three decades 
of democratic stability, brought by the 1988 Constitution system 
that sealed the transition from the military regime to democracy, 
Brazilian institutions became more conflictual and unstable after 
2013, leading to the controversial impeachment of former Presi-
dent Dilma Rousseff, in 2015; the conviction of former President 
Luiz Inácio Lula da Silva (Lula) and several business and politi-
cal leaders after a disruptive electoral corruption investigation, in 
2017; the election of Jair Bolsonaro, a far-right and anti-system 
president, in 2018; and the attempted coup d’état, incited by Bol-
sonaro, in January 8, 2023, after his electoral defeat in the 2022 
elections. The chapters of this book aim to offer an institutional 
reading of the Brazilian constitutional experience in the context of 
the last turbulent decade. 

Constitutions have been a predominant object of interest for 
jurists, and eventually political scientists, throughout history. 
At times of greater political and institutional tension, however, 
many realize that our destinies—not only political, economic, and 
social, but also our aspirations about who we are and how we want 
to lead our lives—are directly related to the vitality of the pact that 
constitutes us as a society. More than just a set of higher rules, 
constitutions can contribute to enabling democracy, regulate the 
exercise of power, and set basic principles of justice—through 
the language of rights—that should guide the relationship among 
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people and between citizens and the state. In this sense, functional 
democratic constitutions are mechanisms through which we com-
mit ourselves to dealing with our problems and coordinating our 
conflicts peacefully and democratically. 

The transition to democracy in Brazil required a major process 
of political coordination among different classes, political forces, 
and sectors of society, which resulted in an ambitious constitu-
tional compromise, signed in 1988. The high degree of mistrust 
among these various forces present in the Constituent Assembly 
favored the drafting of a broad and detailed document. It also led 
to the adoption of a highly consensual model, distributing power 
among many instances, including judicial and quasi-judicial insti-
tutions, in order to ensure the respect for the constitutional pact.

Over the first 25 years of its enactment, the Constitution has 
not only contributed to the consolidation of democracy, the mod-
ernization of social relations, and the incremental implementa-
tion of its objectives, but it has also shown resilience, adapting 
its rules to various economic, political, and social imperatives 
through reforms, as well as by a responsive posture assumed by 
the Supreme Federal Tribunal (STF).

The vast demonstrations that took the streets of our major 
cities in 2013 called into question the consistence of the political 
system. Distributive conflicts and institutional collisions shacked 
a constitutional arrangement that seemed consolidated. On the 
one hand, there was a clash between legal institutions, which 
became more autonomous and ambitious over the years, and 
political institutions immersed in several corruption scandals. 
On the other hand, fiscal crises, economic recession and regres-
sive policies threatened fundamental rights and a large set of 
public policies that had brought about countless positive trans-
formations in Brazilian society over the last few decades, gener-
ating social distress.



BATTLE OF POWERS   |   15

These two factors provoked a severe crisis, with a strong 
impact on the behavior of political and institutional actors. Politi-
cal and institutional disputes became more polarized and soci-
ety more intolerant and conflictive. The election of an extreme 
right-wing populist president in 2018 subjected the Brazilian 
constitutional system to an even more rigorous test of resilience. 
For many, our constitutional system has entered a major crisis 
and even cracked, as a consequence of this sequence of turbulent 
events. The argument of this book, however, is that Brazilian con-
stitutional democracy not only survived but also demonstrated 
reasonable resilience, even at the cost of severe injuries and dan-
gerous erosion.

Besides describing how Brazilian institutions behaved dur-
ing this period, the main objective of this book is to argue that 
the highly consensual model adopted by the 1988 Constitution 
not only contributed to overcoming the major political conflicts 
in this turbulent period but also provided effective mechanisms 
to defend the Brazilian democracy against authoritarian populist 
attacks. It is important to emphasize, however, that constitutions 
cannot save themselves. They can at best offer rules and proce-
dures that help society and its leaders to bargain solutions for its 
conflicts. Overcoming visceral polarization and political turbu-
lence, more than good constitutional design, requires an enor-
mous effort of political coordination and concertation among 
distinct sectors. 

The Brazilian edition of this book would not have been pub-
lished without the support and collaboration of various people 
and institutions. I’d like to start by thanking Lilia Schwarcz and 
Ricardo Taperman, from Companhia das Letras, who encour-
aged me to write a book about the challenges facing Brazilian 
democracy in the light of the Constitution, in the aftermath of 
the 2013 demonstrations. A large part of this book was written at 
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the Brazilian Institute of the Woodrow Wilson Center in Wash-
ington, where I was privileged to become a global fellow, in 2018. 
I would like to thank the former director of the Brazilian Insti-
tute, Paulo Sotero, for not only being a gracious host but also a 
sharp, committed and enthusiastic interlocutor. I would also like 
to thank the Institute’s current and energetic director, Bruna San-
tos, who very enthusiastically and generously followed through 
with the plan to publish this English edition, with an additional 
chapter that seeks to portray the clashes between the Bolsonaro 
government and Brazilian constitutional institutions, written in 
2023, for the Portuguese version of the Journal of Democracy.

I would also like to thank Professor Carlos Ivan Simon-
sen Leal, president of the Getulio Vargas Foundation (FGV), 
who encouraged me to undertake this endeavor. I am particu-
larly grateful to my colleagues at the FGV School of Law in São 
Paulo, Adriana Ancona de Faria, Roberto Dias, Dimitri Dimoulis, 
Rubens Glezer, Theo Dias, Marta Machado, Luciana Gross, Raquel 
Pimenta, Eloisa Machado and especially to the young researcher 
and Professor Ana Laura Barbosa, for her rigorous research and 
revision of this text. My deep acknowledgment to Bradley Hayes, 
coordinator of International Programs of the Yale Law School, for 
accepting the challenge to translate this book. I am also in debt 
with Clarissa Gross, my colleague at FGV, and Lyvia Silva for put-
ting this English version together. My deep gratitude to Eliana 
Rego for all the support and for opening time in my agenda to 
finish this work.

Some of the book’s chapters were discussed at seminars gener-
ously organized at Yale University Law School (2018 and 2023); the 
Transnational Law Institute at King’s College and the Bingham Cen-
tre for the Rule of Law in London (2018-2022); LexDebata in Lis-
bon (2018); Woodrow Wilson Center (2018); Washington College 
of Law in Washington (2018); Law and Society Association (2022); 
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the Federal University of Paraná Law School (2018); Department of 
Political Science at University of São Paulo (2022), and the Univer-
sity of Wisconsin Law School (2023). I would like to thank Profes-
sors Marta Arretche, Maria Herminia Tavares de Almeida, Daniel 
Sarmento, Octávio Ferraz, Vera Karan, Sergio Fausto, Ronaldo 
Porto Macedo Jr., Ademar Borges, David Trubek, Owen Fiss, Bruce 
Ackerman, Daniel Marcovitch and Timothy Power for their sug-
gestions, criticisms and comments on my work. I had the privilege 
of discussing my chapter on “supremocracy,” as well as the text on 
“Supreme Federal Tribunal Defense of Brazilian Democracy” at 
the Victor Nunes Leal Institute and the São Paulo Lawyers Asso-
ciation joint conferences, at the invitation of Lúcia de Toledo Piza 
Peluso and Pedro Gordilho, where I was able to count on the valu-
able comments of former Supreme Federal Tribunal (STF) Justices 
Sepúlveda Pertence, Carlos Ayres Britto and Antonio Cezar Peluso. 
The final chapter of this book was written and discussed under the 
auspices of the Fernando Henrique Cardoso Foundation, at the 
invitation of Sérgio Fausto, to whom I am very grateful.

Finally, my greatest thanks go to my daughters Clara and 
Luiza, and, above all, my wife and life partner, Beatriz, who have 
been extremely accommodating with my physical absences and 
tolerant with my mental absences. Without the support, dialog, 
affection, and fortitude of these three women, this book and so 
many other important things would not have come to fruition in 
my life.
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1.  CONSTITUTIONAL MALAISE

The vast protests that filled the streets of Brazil’s major cities in 
June 2013 were a vigorous expression of the dissatisfaction that 
large swathes of Brazilian society felt for the political elite. An 
original demand of the protesters was that several promises made 
in the 1988 constitutional pact, such as those related to the pro-
motion of welfare and social rights, a more responsive political 
system and a deeper commitment of legal institutions to equality 
before the law, be fulfilled.1 The protesters repudiated the behav-
ior of political parties and leadership so broadly and vehemently 
that they destabilized what had seemed, until then, a secure equi-
librium attained by the Brazilian political system after the enact-
ment of the 1988 Constitution, which had marked Brazil’s transi-
tion to democracy.

With the reelection of President Dilma Rousseff in November 
2014, political confrontations grew more bitter and increasingly 
intolerant. A new flood of protesters filled the streets, focusing 
on corruption scandals exposed by Operation Car Wash (Opera-
ção Lava Jato), unleashing a conservative upsurge that incorpo-
rated patriotism, nationalism, militarism, and the rejection of 
progressive welfare and minority rights.2 The rhetoric and tactics 
employed in the political battles became more radical. The stan-
dard of conciliation that had characterized relationships between 
political elites and branches of government in Brazil3 gave way 
to a distinctly combative attitude. The law and its institutions 
also began to clash with the political branches to a degree never 
seen before, resulting in a sort of tug-of-war between the legal 
establishment4 and political actors. As the economy entered an 
accentuated decline, unemployment rose and the fiscal deficit 
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expanded, the Operation Car Wash uncovered overwhelming 
electoral corruption schemes, implicating several parties that 
had exercised power in the last decades, creating a perfect politi-
cal storm. 

The most conspicuous results of the institutional battles 
of this period of time were the controversial impeachment of 
President Rousseff, followed by Vice President Michel Temer’s 
equally controversial political survival, made possible by the 
High Electoral Court (hereinafter TSE), and the swift conviction 
of former President Luiz Inácio Lula da Silva (“Lula”) on cor-
ruption charges by Judge Sergio Moro. The confirmation of this 
sentence by an appellate court prevented Lula from running in 
the 2018 presidential election, strengthening a far-right popu-
list ticket that embraced an anticorruption and antisystem dis-
course. These events were permeated by an increased social and 
political polarization accompanied by a cycle of institutional 
and political retaliations. 

The circumstances were so complex and the political polar-
ization so pronounced that a battle among competing narratives 
ensued. On one side are those who believe that the Brazilian 
constitutional order was viciously attacked under the guise of 
combating corruption: a series of “coups” culminated in the ille-
gitimate removal from office of President Rousseff and the “pre-
emptive impeachment” of former President Lula. According to 
André Singer’s version of the narrative, the institutional rupture 
had its roots in the class conflict that structures Brazilian society 
and politics. Singer argues that the center-right Party of the Bra-
zilian Social Democracy (PSDB), which represents the middle 
class and the rich, knew that it would be unable to beat the cen-
ter-left Workers’ Party (PT), which represents the poorest Bra-
zilians, in future presidential elections. This would explain why 
the prospect of circumventing the election altogether became 
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increasingly popular among PSDB supporters. The left generally 
calls this strategy a “coup,” even though it was formally carried 
out through constitutional channels. Singer draws a parallel to 
the period between 1946 and 1964, when the right-wing National 
Democratic Union (UDN) —a party that represented the rich—
abandoned self-restraint, after a series of defeats in presidential 
elections, and began to behave antidemocratically. Singer does 
not wholly disregard distinctive features of the contemporary 
context, such as serious macro-economic problems and corrup-
tion scandals, he treats them, however, as secondary. He empha-
sizes instead the structural element of the crisis, namely, class 
conflict, along with its constitutional dimension, the fact that the 
tactics employed ran against the spirit of the pact brokered by 
the Constituent Assembly and enshrined in the text of the 1988 
Constitution.5

 The opposing narrative maintains that Brazil’s major political 
crisis, which occurred between 2013 and 2018, did not represent 
a breakdown in the constitutional order. On the contrary, the cri-
sis was a product of the consolidation and maturation of Brazil-
ian institutions, particularly those responsible for controlling the 
state and enforcing the law. To the extent that law enforcement 
agencies became more efficient and autonomous, the space for 
corrupt politics shrank. As Marcus André Melo maintains, the 
impeachment of President Dilma Rousseff largely derived from 
the conjunctures of the devastating corruption scandal uncov-
ered by Operation Car Wash as well as from a harsh economic 
crisis with serious social consequences. Melo even rejects the 
suggestion that the crisis came from some deficiency in Brazil’s 
system of coalition presidentialism,6 despite fully recognizing 
the enormous drag that extreme party fragmentation and ideo-
logical heterogeneity of the coalition has had on the relationship 
between the Executive and the Parliament. In this sense, there 
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was no constitutional crisis. Rather, there was a political crisis 
that sprang from the clash between, on the one hand, autonomous 
accountability and law enforcement institutions and, on the other 
hand, political actors, coinciding with a major corruption scandal 
and economic debacle. 

The nature and causes of the crisis Brazil experienced between 
2013 and 2018 are the main topics in this chapter. Were we 
immersed in a traditional constitutional crisis,7 or should this 
turmoil be considered an extended period of constitutional hard-
ball8 —a constitutional malaise9— characterized by a substantive 
alteration of the traditional pattern of behavior between political 
and institutional actors? Did those behavioral changes indicate 
constitutional decay, rot, or retrogression?10 What are the distinc-
tions among these unclear categories, and which of them pro-
vides the best description for the Brazilian case? 

This work will also examine the main institutional forces that 
contributed to the turmoil Brazil experienced between 2013 and 
2018. The impossibility of drawing causal relations in connection 
with a complex and multifaceted series of events is obvious. How-
ever, it is possible to hypothesize about how the clash between a 
more autonomous and effective legal apparatus and a fragmented 
political party system, under severe pressure from the streets, 
contributed to the crisis. Do large scale corruption investigations, 
such as Operation Car Wash, inevitably end up debilitating the 
democratic regime, as Tushnet seems to suggest?11 Is it unavoid-
able that anticorruption and law enforcement agencies with suf-
ficient strength to curb high level corruption will broaden their 
powers and end up threatening the democratic regime? 

There is no doubt that, starting with the protests in 2013, the 
country entered “trenchant times” (tempos bicudos),12 characterized 
by a cycle of institutional retaliations, in which political and insti-
tutional actors used and abused their mandates and prerogatives 
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in order to expand their power and serve their own interests. This 
extended period of constitutional hardball, amounted to a constitu-
tional malaise. However, it was not a constitutional crisis in a strict 
sense since the constitutional system was not at risk of collapse. The 
Constitution survived and adapted. Moreover, the corruption scan-
dal and Operation Car Wash were not the only factors that sparked 
the cycle of protests, the impeachment process, and the long period 
of constitutional malaise. Many other social, economic, and insti-
tutional factors, including important features of the 1988 Constitu-
tion, contributed to the situation. 

CONSTITUTIONAL CRISES AND OTHER CHALLENGES 

The word “crisis” is usually associated with difficult times and insta-
bility. The Greek word at its root also refers to a decision—specifi-
cally, a fundamental decision meant to regain balance, be it the 
balance of an organism or a political or social system, without 
which the organism or system is at a great risk of perishing.13 The 
concept of a constitutional crisis should be defined in a corre-
spondingly strong fashion.

Modern constitutions are higher norms that aspire to coor-
dinate political competition, regulate the exercise and transfer of 
power, and ensure the rule of law together with the basic principles 
of justice that orient relationships among individuals and between 
them and the State.14 The fundamental purpose of a constitution is 
to enable society to channel disputes and disagreements into non-
violent political competition and institutional processes.15 

Constitutions establish various mechanisms to ensure 
that conflicts play out, however vigorously, within the bounds 
defined by the rule of law. The purpose of the electoral system 
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and the existence of rules for political parties is to transform 
disputes among opposing camps into a formal contest in which 
electors determine the ideological current that will prevail until 
the next election. Separation of powers, for its part, arranges the 
government’s institutions in such a way that they are always in 
tension and often in conflict, as James Madison taught us, so that 
the ambition of one branch controls the ambition of the others. 
The notion that each branch of government is independent and 
works harmoniously with the others, a notion that seems to be 
implicit in constitutional texts, is actually a euphemism. In real-
ity, what interconnects the institutions is tension. Similarly, the 
rights to exercise political opposition, freedom of expression, and 
the freedom of unarmed assembly permit malcontents to chal-
lenge, forcefully, the manner in which power is being exercised, 
or even to question the manner in which protestors are conduct-
ing themselves.

In a constitutional democracy, conflicts are part of daily life. 
They are not necessarily mere spats among friends; in fact, they 
are sometimes particularly bitter. Governmental institutions 
sometimes overstep their authority or carry out actions that are 
subsequently deemed unconstitutional. Even judges infringe 
upon the law or the constitution. This is not to say, however, that 
each such occurrence represents a constitutional crisis. 

Constitutional democracies are self-correcting systems. When 
a referee calls a foul in a sports match, the game does not enter a 
crisis. Even when the referee misses a foul, crisis is usually avoided. 
Crises occur when the players abandon the rules altogether. In a 
constitutional democracy, there are daily clashes among govern-
ment branches, usurpations of authority, virulent political attacks, 
even isolated violations or abuses of constitutional rights. Yet, 
these are not considered crises because the Constitution contains 
mechanisms for addressing and rectifying them, and when they 
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work, it is the vitality of the Constitution that is reaffirmed, not its 
failure. The judiciary is often called upon to annul political deci-
sions taken with majority support or to fashion legal solutions 
that lack majority support. On other occasions, the judiciary has 
to punish abuse of authority or fraud upon the system. It is all part 
of the game. Constitutions even allow for their own modification 
under certain circumstances.16 Here is where constitutional law 
goes beyond traditional “rules of the game,” as the participants are 
given the opportunity to renegotiate the rules governing political 
conduct in the midst of a conflict, which is necessary, as the rules 
are often at the heart of the conflict.

Democratic constitutions also contain extraordinary mecha-
nisms for dealing with exceptional situations. Modern consti-
tutionalism learned from ancient Rome that exceptional cir-
cumstances—war, deep social unrest, or even natural disasters, 
phenomena that are often unavoidable—do occur and can jeop-
ardize a regime’s stability. The term the Romans used for extraor-
dinary attribution and exercise of power meant to protect the 
republic was “dictatorship.” Through conferring a broad margin 
of discretion to a single leader, the “dictator,” Romans thought it 
would facilitate the determination and mobilization of the means 
necessary to combat crises and reestablish order.17 In modern 
constitutional democracies, even though the need for extraordi-
nary mechanisms under exceptional circumstances is recognized, 
the Roman notion of dictatorship has not been and cannot been 
accepted. Constitutional democracies only adopt extraordinary 
measures within procedural and substantive limits set by the con-
stitutional text itself.18 In this sense, they are extraordinary rules, 
but not rules that grant exceptional powers to anyone. The adop-
tion of extraordinary mechanisms does not take place in a norma-
tive vacuum, and their implementation does not coincide with a 
state of constitutional crisis.
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In addition to creating three levels of government (federal, 
state, municipal), Brazil’s 1988 Constitution has an entire section 
on federal “intervention” in state affairs and state “intervention” 
in municipal affairs, intervention that is only justified in order to 
“maintain national integrity,” “repel foreign invasion,” end “seri-
ous compromise of the public order,” impede “the free exercise of 
any of the branches,” and so on. Similarly, the Constitution autho-
rizes the decree of a “state of defense” in order to “preserve or 
promptly restore, in predefined, bounded locations, public order 
or social harmony,” or a “state of emergency” in times of serious 
upheaval or war. 

The Constitution lays out the design of all of these extraordi-
nary mechanisms to address crises that cannot be rectified using 
ordinary procedures. The mechanisms are extraordinary in the 
sense that they should not be employed in day-to-day political 
activity, not because they are “extra-constitutional.” The Consti-
tution establishes procedures that must be followed in applying 
these measures and defines the authorities responsible for each 
action as well as the limits on their use. The mechanisms are also 
extraordinary because they confer a greater margin of political 
discretion upon those responsible for their deployment. In a state 
of emergency (or of defense), they are extraordinary because 
they can be used to restrict, albeit temporarily, certain rights, 
such as the right to assembly. In the case of impeachment, the 
result could be the termination of a political mandate conferred 
by popular vote.

Employing such extraordinary mechanisms to tackle social, 
economic, or political crises, which are not employed with fre-
quency, obviously generates political tension and legal uncer-
tainty, whether it be primarily due to the intensity of the underly-
ing social and political conflict or because their activation leads to 
disputes over their timing, appropriateness, and proportionality. 
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However, resorting to exceptional constitutional mechanisms does 
not necessarily amount to a constitutional crisis. Rather, those 
mechanisms are designed to ensure that extraordinary events do 
not lead to a constitutional crisis. 

Constitutional crises are those specific moments in the life of a 
political community when events threaten the capacity of its con-
stitutional system to settle political disputes through its institu-
tions. These moments create opportunities for political and insti-
tutional actors to make urgent decisions in order to restore the 
system’s balance and operational effectiveness. Those decisions, 
however, must measure up to constitutional standards. If not, they 
will themselves be constitutive of the crisis.19 

What is at stake in a constitutional crisis, therefore, is not only 
the serenity of institutional activity, but also the very perpetua-
tion of the Constitution, which hinges on the validity of decisions 
meant to restore the capacity of political and institutional actors 
to coordinate their interests in accordance with established rules 
and procedures. The constitutional validity of the decisions made 
in the attempt to rectify a crisis is essential to any legal discussion 
of the nature of a constitutional crisis.

Sanford Levinson and Jack Balkin have proposed a typology 
of constitutional crises.20 Even if this typology does not exhaust 
the possible forms of constitutional crises, it helps to distinguish 
grave political or social tensions and conflicts that are mediated by 
constitutional institutions, from those that extrapolate constitu-
tional channels, threatening the very existence of the constitutional 
order. Levinson and Balkin highlight three types of constitu-
tional crisis. In their analysis, the most common occurs when the 
constitutionally elected or appointed authorities decide or pub-
licly express their view that the rules and procedures established 
by the Constitution do not provide a solution or inhibit the solu-
tion for a serious problem. For that reason, the authorities resort 
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to “exceptional means” with the expectation that the population 
will subsequently approve the measures once the crisis is defused. 
In such cases, obedience to certain constitutional norms is put 
aside in the name of a “higher purpose” that, when attained, exon-
erates the authorities’ disobedience of those norms. 

A second type of constitutional crisis occurs when fidelity to 
the constitutional text leads to institutional paralysis or aggra-
vates a political, economic, or social crisis to the point of jeopar-
dizing the reigning order. If no political actor can come up with 
a solution to the crisis through constitutional means, the system 
enters deadlock.

A third type derives from the escalation of a conflict among 
the branches of government where all (or at least more than one) 
of them claim their interpretation of the Constitution is the most 
faithful and thus predominates over the others. At any point where 
the conflict spills over the confines of political competition as set 
by the Constitution, becoming a social conflict involving violence, 
the Constitution loses its capacity to discipline political action.

While the debates over constitutional crises go back as far as 
constitutions do, the perception that we are currently experienc-
ing a sort of “democratic recession” in many parts of the world, 
including countries whose democratic regimes were considered 
stable, has spurred new literature on the subject. Terms such as 
erosion, subversion, and decay are increasingly used to describe 
situations that do not seem to correspond either to a normally 
functioning constitutional democracy or to the classical notions 
of constitutional breakdowns.21 

We should begin by distinguishing constitutional crises from 
constitutional breakdowns. Breakdowns are easy to identify and 
occur when a given constitutional order is overturned or collapses 
and a new one is established in its place. That is what happened in 
Brazil in 1889, 1930 and 1964. In each case, a constitutional regime 
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was overturned and was replaced by a new order, one of de facto 
government. Breakdowns can be caused by crises, but crises do 
not necessarily cause breakdowns. In the case of a coup d’état, the 
attack may come from outside the political system, like the army, 
or from within one of the branches of government, such as a presi-
dent who oversteps his or her authority with the backing of forces 
powerful enough to subdue opposition. That is what occurred 
when President Vargas launched the Estado Novo (“New State”) 
in 1937.22 In the case of revolutions, society—or at least significant 
portions of it—rebel against the system of power in a more spon-
taneous fashion, as we recently witnessed during the Arab Spring, 
or through some catalyzing intermediary, such as a revolutionary 
party or force, like that which occurred in Russia in 1917 or in 
Cuba in 1959. The crucial aspect of breakdowns is the move away 
from the previous order and the imposition of a new order. In 
accordance with Carl Schmitt, the imposition of a new order is the 
mark of true sovereignty in that, by definition, sovereignty is 
the capacity first to determine a “state of exception,” and then to 
establish this new order.23 This line of reasoning involves no nor-
mative discussion of the validity of the process by which the new 
order is established. It is just an expression of factual power.

The replacement of a democratic constitutional order by an 
authoritarian system can follow yet another path, one that does not 
ensue from a sudden breakdown in the previous order, but instead 
involves gradual “erosion” of the procedures and rights that char-
acterize constitutional democracy to the point of complete disfig-
urement. This type of situation occurs when political and institu-
tional actors exploit mechanisms inscribed in the Constitution to 
alter, bit by bit, the pact at the heart of that Constitution.24 Ways 
to do this include placing restrictions on certain rights, changing 
election rules, either packing the judiciary with partisan judges or 
restricting its independence, and using corruption and cooptation 
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as political methods to remain in power without the need to win 
transparent, competitive elections.

The most dramatic example of this type of constitutional 
erosion, and its tragic aftermath, was Hitler’s use of procedures 
established by the 1919 German Constitution, such as those of 
referenda and constitutional amendments, to pass measures, like 
the Enabling Act of 1933, that undermined the organizing spirit 
of the Weimar Republic. As Hitler spelled out in 1930, “the con-
stitution only maps out the arena of the battle… once we possess 
the constitutional power, we will mold the state into the shape we 
hold to be suitable.”25 It must be remembered that these majoritar-
ian instruments were employed in a context of increasing political 
violence where democratic prerequisites were no longer respected. 
In recent decades, without ignoring the enormous differences that 
distinguish each case, we have witnessed another wave of consti-
tutional erosion. Vladimir Putin in Russia,26 Hugo Chávez then 
Nicolás Maduro in Venezuela,27 Recep Erdogan in Turkey,28 and 
Viktor Orbán in Hungary29 have all worked persistently to weaken 
constitutional limits on executive power, dismantling the rem-
nants of a democratic constitutional order.30

Constitutional crises, as a phenomenon, are subtler than con-
stitutional erosion. On the surface, constitutional crisis may be 
difficult to distinguish from erosion. It can also be difficult to dis-
tinguish constitutional crises from instances of heightened ten-
sion and conflict among government branches, or from moments 
of extreme social dissatisfaction, all of which are common in 
democracies. All of these conditions are often present during con-
stitutional crises. However, a constitutional crisis only becomes 
manifest when the conflicts are no longer settled through the 
relevant institutions, namely through votes in parliament, legally 
within the recognized confines of jurisdiction, or even through 
extraordinary mechanisms for the protection of the Constitution. 
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Moreover, a constitutional crisis only occurs when the regime’s 
very survival is at risk.

Mark Tushnet describes another kind of behavior commonly 
exhibited by institutions in times of constitutional transforma-
tion—behavior he calls constitutional hardball—where actors adopt 
an all-or-nothing stance, the strategy being for one institutional 
actor to use its constitutionally-assigned competences to attack 
another and take its power or, defensively, to block or reduce the 
adversary’s ability to challenge for power.31 Such behavior can test 
the traditional model for the interpretation and application of 
the law. It can also alter unwritten rules of political conduct, such 
as self-restraint, tolerance, forbearance, and moderation, princi-
ples that Levitsky and Ziblatt identify as essential for democratic 
regimes to function properly.32 

In constitutional hardball, the institutions act within their 
competences but make full use of their discretion to act boldly 
without shying away from controversy, butting up against estab-
lished notions of validity in order to alter power relations. From 
a pragmatic perspective, when these strategies work, in addition 
to increasing the institution’s power in the short-term, they lead 
to long-term changes in the constitutional standards themselves. 
When the strategy proves unsuccessful, on the other hand, it gen-
erally goes down in history as legally mistaken and those who 
pushed for it are viewed as guilty of violating the Constitution.

Constitutional malaise or constitutional stress can be qualified 
as longer periods of constitutional hardball, when those who pos-
sess political mandates or institutional prerogatives intensify their 
use of heavy-handed methods, creating incentives for the emer-
gence of political and legal retaliation that further heighten ten-
sion and institutional instability. During times of constitutional 
malaise, people dispute the meaning and validity of political and 
institutional acts. These moments can often lead to “decay” or “rot” 
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in constitutional standards, as Balkin emphasizes, or their “retro-
gression,” in the words of Huq and Ginsburg.33 These terms are all 
somewhat imprecise and must be employed with a certain degree 
of care. Returning to our team sport metaphor, hardball and even 
serious fouls are part and parcel of many matches. Still, play con-
tinues as long as the match does not devolve to an uncontrol-
lable level of such tactics. In some matches, however, after a cer-
tain point, it often becomes clear that the nature of the game has 
been altered, even though play goes on.34 Similarly, constitutions 
can survive periods of malaise, but not without undergoing some 
degradation to how the constitutional game is played, or possibly, 
some form of adaptation.

With these categories in mind—clearly a simplistic approxi-
mation of very complex phenomena that often occur in conjunc-
tion, are interrelated, frequently confused and may overlap with 
each other—we may be better equipped to analyze the situation 
in Brazil. 

It is my hypothesis that, starting with the long days of protest 
in 2013, the country entered trenchant times characterized by a 
cycle of institutional retaliations, where political and institutional 
actors used and abused their mandates and prerogatives in order 
to expand their powers and serve their own interests. This insti-
tutional unrest did not, however, generate an explicit decision by 
any political or institutional actor to disregard the constitution, 
nor did it degenerate into violent confrontation or serious disor-
der.35 At the most, these battles led us into a period of constitu-
tional malaise, but not a constitutional crisis. 

The main political clashes waged in the last five years in Bra-
zil, from Operation Car Wash and the imprisonment of Lula, to 
the impeachment of President Rousseff and Temer’s Brazilian 
Democratic Movement (MDB) party takeover of the presidency, 
all took place within institutional channels, as I will discuss in 
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greater detail below. This is not to say, however, that the political 
and institutional system was functioning properly when the 2018 
elections came around. It had been greatly discredited as a result 
of multidimensional crises, which certainly favored the rise of 
antisystem populist forces, a development that is posing a great 
challenge to our constitutional democracy.

INSTITUTIONAL ROOTS OF THE BRAZILIAN TURMOIL 

Multiple economic, political, and social factors contributed to the 
eruption of demonstrations across the country after June 2013, 
and the crisis that they unleashed. Although it was not a con-
stitutional crisis, it was without doubt an economic crisis with 
far-reaching social repercussions and which destabilized the gov-
ernment. It is also difficult to exaggerate the extent to which suc-
cessive corruption scandals increased distrust in the political sys-
tem. Regarding the conflict between rich and poor, exacerbated 
distributional disputes will necessarily cause political tension in a 
country as unequal as Brazil, and also contribute to populist and 
opportunistic behavior. The objective of this section, however, is 
to identify characteristics of our constitutional architecture that 
may bear some responsibility for the disturbances seen in the 
“engine room”36 of our democracy, and to determine whether 
those characteristics jeopardize the very survival of the constitu-
tional project launched in 1988. 

The current Constitution resulted from the broadest and most 
democratic pact assembled by Brazilian society throughout its his-
tory. Reacting against the previous authoritarian regime, the Con-
stituent Assembly embraced a generous charter of rights and lim-
ited government power by creating a highly “consensual political 
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system”37 that required coordination among the various political 
branches and constituencies, in order to function properly. The 
Constitution was elaborated in a context of deep mistrust among 
the political groups and forces that participated in the transition 
process. This mistrust explains the strategic choice of each group 
to protect as many interests and aspirations as possible by includ-
ing an ambitious set of rights, public policies and detailed rules that 
could be set into organic laws within the constitutional text, and, at 
the same time, reinforce the system of checks and balances. Accord-
ingly, the Constituent Assembly strengthened the prerogatives and 
capacity of agencies responsible for enforcing the law in order to 
secure the commitments expressed by the constitutional text.

Immersed in a thick, highly corporatist and patrimonialist 
political culture,38 the assembly also included in the Constitution 
several privileges for well-positioned groups, such as public ser-
vants, and select sectors of the economy. As a consequence of this 
“maximizing strategy,”39 the 1988 Constitution became at once an 
ambitious, pervasive, and highly detailed compromise. In politi-
cal terms, it created a federal presidential system with a robust 
scheme of separation of powers, reinforcing judicial review mech-
anisms and law enforcement agencies, and a fragmented party 
system, resulting in the establishment of multiple veto points for 
majoritarian decisions. With regards to the mediation of distribu-
tive disputes, the Constitution paired progressive social rights with 
regressive mechanisms favoring the concentration of wealth in 
certain sectors. This “maximizing compromise” operated as a sort 
of “insurance policy” as the transition toward and consolidation 
of democracy unfolded, enabling the coordination of economic, 
social, political, and ideological disputes through the constitu-
tional pact.40 Since each group stood to gain something at the con-
stitutional assembly, pulling out of it meant a heightened political 
price, thus creating a strong incentive to stay on board.41
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The maximizing compromise strategy has actually proven 
itself extremely effective in maintaining the loyalty, although a 
merely strategic one, of all significant segments of the political 
spectrum to the democratic process. For more than 25 years, all 
relevant political forces have actively taken part, without resis-
tance, in the scheme of government set up by the 1988 Constitu-
tion. The schedule of elections has been respected, ensuring that 
different political orientations are given a chance to be in power. 
Public policies inserted into the Constitution have been incre-
mentally implemented by successive governments. Moreover, the 
breadth of the Constitution has not turned out to be an impedi-
ment to its adaptation through constitutional interpretation or for-
mal modification by successive administrations. The Constitution 
has been amended more than one hundred times in thirty years. 
The decision by the Constituent Assembly to establish a more flex-
ible process for approving amendments, while at the same time to 
conferring greater rigidity to the core clauses of the Constitution, 
such as those related to separation of powers, federalism, democ-
racy and rights, has resulted in a charter that is relatively open to 
modification without putting core principles at risk.42 In sum, the 
Constitution has proven its resilience for more than two decades, 
defying many pessimistic assessments of its viability, voiced when 
the constitutional architecture was announced in 1988.

Despite the Constitution’s contribution to the stabilization of 
the Brazilian political system, some of the institutional choices 
made in 1988 also contributed to the crisis that has overtaken the 
system since 2013. Two major conflicts, derived from constitu-
tional choices in 1988, can be traced to fueling the crisis sparked 
by the 2013 demonstrations. The first relates to tensions that rose, 
over time, between the system of coalition presidentialism—espe-
cially as it was weakened by proliferation of political parties post-
2005—and accountability and law enforcement institutions that 
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have been gaining autonomy over the past decade. A clear example 
of the growing autonomy of the accountability and law enforce-
ment apparatus is the “Mensalão” case in which, after an indepen-
dent investigation by Federal Police and federal prosecutors, the 
Supreme Federal Tribunal (STF) found prominent members of the 
party in power guilty of a congressional vote-buying scheme.43 In 
a sense, what we have during the 2013-2018 turmoil is a growing 
tension between strengthened and autonomous accountability and 
law enforcement institutions—populated by judges, prosecutors, 
state attorneys, police, etc.—with an extremely fragmented politi-
cal party system.

The set of distributive conflicts embedded in the core of the 
Constitution is the second institutional choice that contributed to 
the crises exposed by the 2013 demonstrations. In addition to the 
establishment of progressive social policies and rights, the 1988 
Constitution also embedded regressive privileges and benefits for 
specific sectors of the Brazilian economy, a list that kept expand-
ing over the years. In moments of economic recession and fiscal 
decline, conflict over public expenditures, rooted in the Constitu-
tion, has tended to increase, as witnessed after 2013. 

Taking the conflict between the political and legal establish-
ments into consideration first, several political scientists, including 
Giovanni Sartori, anticipated the problem of combining a presi-
dential system with an open list of proportional representation for 
the Lower House, which leads to a multiparty system.44 Sartori’s 
prediction was that the president’s dependence on multiparty and 
fragmented congressional coalitions necessarily leads to impasses 
and can even paralyze the decision-making process. The logic is 
simple: however great the margin of victory, the elected presi-
dent will still rely on a splintered Congress to implement his or her 
agenda and the odds of the president’s party obtaining an effective 
majority are extremely low. As a consequence, the executive must 
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exert continuous effort to maintain a congressional coalition that 
supports its agenda. Given the high degree of political fragmenta-
tion, coalitions are inevitably unstable and costly. In parliamen-
tary regimes such as Italy, this instability manifests itself through 
short-lived governments. In a presidential regime, however, where 
the head of state is not replaced when the executive loses congres-
sional support, the government becomes impotent or vulnerable to 
impeachment, which can be much more serious.

Against these pessimistic predictions, Argelina Cheibub and 
Fernando Limongi have shown that Presidents Itamar Franco, 
Fernando Henrique Cardoso, Luiz Inácio Lula da Silva, and even 
Dilma Rousseff during her first term, managed to govern with a 
high degree of stability and a certain level of effectiveness by avail-
ing themselves of executive prerogatives such as “provisory mea-
sures” (medidas provisórias) and control of the legislative agen-
da.45 Cheibub and Limongi’s analysis suggests that there is nothing 
inherently flawed in the coalition presidentialism system and, 
hence, the current impasse and crisis were not inevitable. More-
over, the system mitigates the danger of an authoritarian president 
who would disregard the wishes of minorities.

This reading, however, glosses over certain problems, espe-
cially when we consider two interrelated structural characteris-
tics of Brazilian society. One is deep and persistent inequality; the 
other is parasitic corporatism and patrimonialism.

In the Brazilian system, both houses of Congress, but espe-
cially the Lower House (Câmara dos Deputados), are composed 
of a myriad of parties. The open-list proportional representation 
system for the Lower House, combined with a large quantity of 
electoral districts, makes the cost of campaigning very high.46 The 
most effective campaign strategy involves embracing the interests 
of certain groups in order to attract resources and mark out terri-
tory within the governing coalition. Even if the party does obtain 
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only a few seats in the government coalition, its strategic position 
may enable it to extract privileges and benefits for its constituents, 
in addition to more opportunities for fundraising and indirect 
benefits from government contracts that may help bankroll the 
next campaign cycle. 

The resulting political fragmentation and focus on specific 
interests that are predominantly corporative and patrimonial 
runs counter to the presidential mandate, which is conferred by 
the majority of the electorate, and theoretically obliges the presi-
dent to defend the general interests of the entire population. On 
the one hand, parties and congressional leaders fight for their 
political survival by maintaining or expanding special favors for 
the economic sectors, employers’ associations, civil servants, or 
labor unions that they represent. On the other hand, the presi-
dent, whose political survival depends on the ability to obtain 
and maintain the support of a majority of voters, must tend to 
the well-being of the bulk of the population, which is largely poor 
and unorganized.47

Presidents Fernando Henrique Cardoso and Luiz Inácio Lula 
da Silva were largely successful in reconciling these opposing 
demands. Their success stemmed from their ability to push Con-
gress to approve policies that expanded the economy, attended 
to specific corporative interests, and improved the welfare of the 
most disadvantaged sector of the population.48 In Cardoso’s case, 
it was by reining in high inflation, which had a perversely com-
pounded effect on the incomes of the poor, and implementing the 
structures of social policies established by the Constitution, espe-
cially in the areas of health and education. In Lula’s case, it was by 
virtue of hearty economic growth that boosted employment and 
average income, as well as policies that increased the real value 
of the minimum wage. The success of those policies, together 
with the distributive mechanisms established by the Constitution, 
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which defined mandatory expenditures in the areas of education 
and health, led to a genuine improvement in the living conditions 
of large swathes of the population.49

The equilibrium between general welfare and special interests 
began to wobble, however, in the mid-2000s. Two 2006 STF deci-
sions combined to create an enormous incentive for the forma-
tion of new parties. The first decision overturned the performance 
clause, a provision meant to shield the Brazilian party system from 
hyperfragmentation, and the second decision imposed new rules 
for party loyalty, government funding for political parties, and the 
allocation of free radio and television time for campaigning.50 

The institutional effect of those two decisions aggravated the 
burden of assembling and maintaining the necessary parliamen-
tary coalition for effective governance. Lula, to escape dependence 
on the centrist MDB party, took advantage of the openings created 
by STF to make forming new parties easier. Hyperfragmentation 
of the party system ensued, such that the three largest parties, the 
MDB, PT, and PSDB soon held only a third of the seats in the 
Lower House. According to Marcus André Melo, Brazil became 
the country with the highest degree of party fragmentation among 
contemporary democracies during this period.51 Just as prob-
lematic, governing coalitions became so heterogeneous that they 
could not come together around a common platform. The hyper-
fragmentation and utter disparity of political agendas made main-
taining the necessary legislative base more difficult for the execu-
tive branch, both in terms of passing legislation and keeping the 
coalition together. This created fertile soil for electoral corruption. 

A series of corruption scandals, of which the Mensalão case 
was the most notorious, signaled the difficulty of governing in 
the context of such heterogeneous and fragmented coalitions. 
Mensalão involved monthly payoffs to members of Congress and 
ended in the 2013 conviction of Lula’s Chief of Staff, José Dirceu 
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(PT). A regional “Mensalão” in the state of Minas Gerais sent 
former Governor Eduardo Azeredo (PSDB) to prison in 2017,52 
and a string of convictions from Operation Car Wash investiga-
tions ensued, eventually including former President Lula himself. 
Despite important differences among these corruption cases, we 
should not view them as unrelated incidents. They were all related 
to the increased cost of building and maintaining coalitions in the 
hyperfragmented and heterogeneous political context that was 
not only the direct result of institutional choices, but also of dis-
tortions in the original institutional design.

As President Rousseff ’s second term neared its midpoint, 
the economic crisis worsened, and coalition members’ appetites 
became even more difficult to satisfy. As a result of the fiscal cri-
sis and the president’s lack of political dexterity, the administra-
tion’s ability to maintain its coalition was reduced, which had a 
decisive impact on the process that resulted in her impeachment. 
President Rousseff ’s inability to engage in productive dialogue 
with congressional and party leaders—even with many of those 
who were on her side—cannot be ignored.53 With a steady stream 
of charges pouring out of Operation Car Wash, it became more 
and more apparent that the Brazilian party system was becoming 
increasingly compromised by the need for resources to cover the 
high costs of electoral campaigns. Parties had begun extracting the 
necessary resources directly from the private sector, whether in 
exchange for contracts, subsidies, fiscal exemptions, or other bene-
fits, often provided illegally and to the detriment of public interest.

This model of coalition presidentialism, undermined by hyper-
fragmentation among parties in Congress and a high degree of 
heterogeneity across the coalition, coexisted with institutions of 
accountability and law enforcement that were growing increasingly 
independent and effective.54 The coexistence of these two processes 
generated friction between the political and legal establishments. 
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The resourcefulness demonstrated, with the STF’s backing, in the 
Mensalão corruption case by the Public Prosecutor’s Office (MP) 
and Federal Police (PF), confirmed the increasing difficulty of 
maintaining harmony between a debilitated political system and 
an increasingly aggressive and independent accountability and 
law enforcement system. The defects of the political system were 
gradually exacerbated over the course of its twenty-five-year lifes-
pan, while the law enforcement system had become steadily more 
effective and autonomous over the same period.

The institutional roots of the turmoil that started in 2013, 
however, are not solely located in this tension between the politi-
cal and legal systems. While outside the scope of this essay, it is 
necessary to mention that the turmoil was also related to a conflict 
over resource distribution, and the way in which this conflict grad-
ually crystallized after the return to democracy. As a consequence 
of the maximizing compromise, the Constitution enshrined a 
wide range of progressive, redistributive social rights and poli-
cies and a large number of privileges for specific sectors. Those 
privileges are highly regressive and tend to lead toward a concen-
tration of wealth. Moreover, revenue collection and public lend-
ing systems opened up space for new activities of questionable 
legality involving the transfer of public resources to the most 
affluent sectors of society. As long as there was enough economic 
growth, the Brazilian government managed to meet the costs 
of both the special privileges and the social rights enshrined by 
the Constitution and thus, preserve political and social stability, 
however precariously.55

The conflicts over the Constitution’s distributive clauses grew 
sharp, however, when the economy declined and efforts to address 
the problem by reforming the pension system hit an impasse. To 
maintain the support of business, President Rousseff increased 
incentives to stimulate manufacturing—tax breaks, exemptions, 
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interest rate cuts, and lowered electricity charges, for example.56 
Bowing to the pressure aggravated the government’s fiscal burden, 
which had repercussions for social programs that implemented 
the rights established by the Constitution. Similarly, high interest 
rates on debt not only reduced the funds available for other gov-
ernment expenses, but they also had a severely regressive effect by 
diverting public funds to those who lent to the government (gov-
ernment debt is largely seen as the most reliable investment avail-
able to Brazilians who cannot invest savings abroad). Near the 
end of her first term, to balance its expenses and fiscal losses with 
some of the funds earmarked for the social obligations imposed 
by the Constitution and the government’s own policies, Presi-
dent Rousseff ’s economic team took advantage of what was ini-
tially termed “creative accounting” and later became more widely 
known as “fiscal pedaling.”57 These maneuvers were of dubious 
legality—they were declared illegal by a unanimous decision of 
the Brazilian federal accountability office, which recommended 
rejection of the government’s 2014 fiscal report.58 What’s more, the 
maneuvers did not free up sufficient resources to sustain several of 
the government’s social obligations.

In short, the combined deterioration of social programs and 
the growing proportions of corruption scandals led millions of 
people to take to the streets in the largest series of protests that 
Brazil has ever witnessed,59 destabilizing the country’s political 
system. The deterioration of public programs was a result of the 
fiscal crisis, while the revelations and prosecutions involved in 
the corruption scandals were evidence of the degradation in the 
system of representative politics, coinciding with a strengthen-
ing and increase in autonomy of legal institutions. Following the 
2013 demonstrations, the behavior of political and institutional 
actors grew much more vigorous and controversial, leading us to 
ask: “How should we characterize the crisis that began with the 
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vast protests of 2013 and culminated with the election of a far-right 
populist autocrat in 2018?” and “What was the impact of Operation 
Car Wash on the stability of Brazilian constitutional democracy?” 

CYCLE OF INSTITUTIONAL RETALIATIONS

Operation Car Wash 

The legal proceedings associated with the Mensalão and Opera-
tion Car Wash corruption scandals initiated an unprecedented 
battle between political actors and representatives of the legal 
establishment (judges, prosecutors, law enforcement agents, 
etc.). Throughout Brazil’s long history, the relationship between 
the legal establishment and political leaders was predominantly 
symbiotic. In exchange for prestige, benefits, and corporative 
privileges, the legal establishment regularly removed obstacles for 
political leaders without threatening the powerful. This was true 
under both liberal and authoritarian regimes, and instances of 
insubordination were rare.60 

Mensalão marked the beginning of a new phase in the power 
relationships within the Brazilian state—starting with a shift in 
position by the STF itself, which began making use of its Con-
stitutional competence to try high-level government officials and 
members of Congress for crimes, a power it had only ever used 
on rare occasions.61 The independence demonstrated by the Pub-
lic Prosecutor’s Office (MP) during the Mensalão investigation 
was also surprising. Although the 1988 Constitution had broad-
ened the powers and already strengthened the independence of 
the MP, until the case of the Mensalão, this institution’s behavior 



44   |   OSCAR VILHENA VIEIRA

had been marked by deference to those in the highest corridors of 
power. During the administration of President Fernando Henrique 
Cardoso, for example, the head of the MP, Public Prosecutor Gen-
eral Geraldo Brindeiro, was jokingly referred to as the “Republic’s 
Filing-Drawer General” (engavetador geral da República), due to 
his passive stance toward allegations against governmental officials. 

In the Mensalão case, however, Public Prosecutor General 
Antônio Fernando de Souza filed criminal charges against forty 
people—among whom were Lula’s former Chief of Staff José 
Dirceu and the sitting president of the PT, José Genoino, both 
central, historic figures for the then-governing party. The charges 
alleged that the Mensalão scheme involved groups that fulfilled 
three functions (political, advertisement, and financing) whose 
objectives were ensuring that the PT would remain in power and 
obtaining the support of other parties in the National Congress in 
exchange for illegal transfers of funds to party leaders and politi-
cal campaigns.

The long list of serious charges, brought by the MP against 
central political figures in government, took everyone, including 
the STF, by surprise. In the very first hearing, the Court rejected 
motions by the defense to have the cases tried separately and in 
secret. The Court also made it clear from the outset that it would 
not accept the argument that the Mensalão monthly payment 
system boiled down to a violation of election law for improper 
accounting of campaign donations, which would result only in 
administrative, not in criminal sanctions. Yet this change of atti-
tude by the Court, dropping its traditionally more muted and 
lenient approach in favor of more active control of political activ-
ity, was not its only unexpected move.

In face of the complexity of the Mensalão scheme, which 
involved many different types of criminal behavior traversing sev-
eral levels of decision making, the STF loosened the criteria for 
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the application of a series of investigative and prosecutorial tools. 
Specifically, three interpretive innovations strongly affected the 
outcome of the trial that resulted in the conviction of the principal 
defendants. The first was the Court’s majority decision to admit the 
doctrine of “command responsibility” (domínio do fato),62 accord-
ing to which an infraction may be imputed to a person who did 
not directly participate in the criminal offense but who, because 
of their superior position or authority, knew of or should have 
been aware of the actions of their subordinates. This doctrine, as 
applied by the STF, ran counter to the principle of subjective 
criminal responsibility that the Court had traditionally adopted, 
and even clashed with the constitutionally protected principle of 
presumption of innocence, since a presumption of knowledge of 
the crime is necessary to determine criminal responsibility. The 
STF pulled another doctrinal innovation during the Mensalão 
trial by ignoring the need to demonstrate that a specific “official 
act” (ato de ofício) was performed in exchange for the improper 
advantage obtained—that is, it did not require the prosecution to 
identify particular official acts as evidence that improper advan-
tages had been offered by the corrupting agent. The third inno-
vation was accepting the imposition of distinct criminal charges 
to the same act. The defendants could thus be charged in more 
than one crime—for example, corruption and money launder-
ing—based on a single act. If the accused failed to declare gains 
acquired through corruption to tax authorities or election officials 
and deposited them into a bank account, they were charged with 
money laundering in addition to corruption. This shift in the tra-
ditional interpretation of several legal norms and doctrines was 
crucial for the success of the Mensalão trial, which transformed 
the balance of power among the branches of government. 

The judges and prosecutors of Operation Car Wash, following 
in the wake of the Mensalão case, not only adopted the aggressive 
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use of prosecutorial prerogatives, but actually ramped them up. 
Even though the vast network of corruption was expertly teased 
out, following the apparently fortuitous apprehension of a money 
launderer named Alberto Youssef, the case cannot be consid-
ered in terms of happenstance or even as masterful investigation. 
Operation Car Wash was only made possible by changes in the 
legal culture, both in its normative framework and institutional 
ethos. To a large degree, Car Wash was the immediate benefi-
ciary of the Mensalão trial and its repercussions. The Mensalão 
case had altered the template for interaction between law enforce-
ment agencies and the Brazilian political establishment. The pub-
lic support expressed for the investigation during the June 2013 
demonstrations was overwhelming. In turn, following the first 
round of demonstrations, President Rousseff signed a new statute 
on Criminal Organizations, Law 12.850/13, which incorporated 
plea-bargaining into the Brazilian legal system. The introduction 
of this legal tool significantly increased the investigative power 
of the law enforcement institutions and made it possible to hold 
people responsible for participation in criminal schemes involv-
ing various illegal activities, including crimes against the public 
administration. Without the leverage that plea bargaining gave 
prosecutors, it is hard to imagine how Operation Car Wash could 
have penetrated the inner workings of the vast corrupt scheme for 
campaign finance that had irrigated the Brazilian political land-
scape for more than two decades.

The effectiveness of the operation also involved the use of inves-
tigative techniques that a new generation of judges, prosecutors, 
and federal police officers had brought to the job. These officials 
enjoy greater autonomy than their predecessors did, not to men-
tion a higher degree of technical training and familiarity with anti-
corruption experiences in other countries. The Car Wash agents 
used new methods of investigation and also made systematic use 
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of wiretaps, search warrants, infiltrated operations, court orders 
to obtain bank and tax records, and international cooperation. 
Much has been said of the inspiration they drew from Mani Pulite, 
the anti-Mafia campaign carried out in 1990s Italy. The judge at 
the center of Car Wash, Sergio Moro, wrote a law review article 
proposing an analysis of what he considered “an extraordinary 
moment in the history of the Judiciary.” 63 The article clearly reveals 
the author’s conviction that the struggle against systemic corrup-
tion, such as that which existed in Italy, hinged on changing the 
attitude of the magistrates. That change did not only mean “going 
on the attack;” it also meant making full use of incentives and men-
aces to obtain testimony to corroborate charges. Without extensive 
use of those heavy-handed measures, and abusive actions in some 
circumstances, it is difficult to believe the investigators could have 
broken through all the protective layers and folds of the elaborate 
scheme. The actions of the Judiciary and MP were also designed 
to obtain the support of public opinion, which requires a strategic 
relationship with communications media.64 The academic experi-
ence that other central figures in the operation, such as prosecu-
tor Deltan Dallagnol, had acquired in the United States imbued 
them with greater knowledge of investigative tools and procedural 
mechanisms to combat organized crime.65 Brazilian law enforce-
ment agencies had rarely used these tools and procedures in the 
past, especially with regard to white-collar crime.

Taking as a starting point the innovations introduced into 
criminal law by the Mensalão investigation and the new statute on 
Criminal Organizations passed in 2013, Car Wash proceeded to 
make systematic use of “coercive questioning” (conduções coerciti-
vas), where the target of the investigation was coercively brought 
before the judge, without previous subpoena—which was later 
suspended by the STF.66 The courts also liberally and abusively 
employed preventive detention. The use of preventive detention 
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does not represent an innovation, as this form of detention is 
unlawfully used on a daily basis in the Brazilian criminal justice 
system.67 The novelty lay in applying it to white-collar criminals. 
These tools—normally to be used solely under exceptional cir-
cumstances, such as when the accused refuses to respond to a 
summons, or when they pose demonstrable risks to the integrity 
of the investigation or public peace—became standard operating 
procedure in Operation Car Wash.

In 2016 the STF decided that defendants who had their con-
victions upheld by an appeals court could serve their sentences 
provisionally while waiting for a higher court decision on their 
appeals. Combined with the new procedural and investigative 
tactics, especially plea-bargaining agreements, this STF decision 
caused another change in the legal landscape of Brazilian criminal 
law—and, as a consequence, in the defendants’ strategies, often 
leading them to implicate accomplices.68 The prospect of being 
able to serve a sentence while waiting for a long series of appeals 
to reach the STF, changed the behavior of many defendants, who 
began a practice of negotiating agreements with prosecutors as 
early as possible. 

The decision to authorize imprisonment pending a final deci-
sion cannot be seen as unforeseeable or innovative, for it followed 
STF jurisprudence that had been settled by 2009.69 Neither did 
the decision run afoul of international human rights standards, 
which only require two-tiered jurisdiction, nor with the most 
common practice in contemporary constitutional democracies. 
Its controversial aspect derives from the Brazilian Constitution’s 
explicit guarantee that “no one shall be considered guilty before 
the issuing of a final and unappealable criminal sentence.”70 While 
this clause is by no means peculiar to the Brazilian legal system, 
the specificity is the existence of an express provision for two 
constitutional appeals in the text of the 1988 Constitutional: a 
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special appeal (recurso especial) against appellate court decisions 
that violate federal law, and an extraordinary appeal (recurso 
extraordinário) against final decisions that violate constitutional 
law. In a 2009 STF decision, this provision was interpreted to 
mean that the legal recourses of defendants accused of certain 
crimes were not exhausted until a third, and sometimes even a 
fourth, appeal had been denied by the higher courts.

To Justice Teori Zavascki in the 2016 decision to allow defen-
dants to serve sentences while waiting for appeals to reach the 
STF, the 2009 interpretation was mistaken, because according to 
the rules governing special and extraordinary appeals, the facts of 
the case, and thus the merit of the conviction, could not be recon-
sidered after the first appeal had been decided. Therefore, once a 
verdict was upheld by an appeals court, the determination of guilt 
was final and legitimated the provisional execution of the sentence 
while any subsequent special or extraordinary appeals were pend-
ing. For these, only the validity of the legal and/or constitutional 
facets of the conviction would be analyzed.

Without alignment among the several levels of the Brazilian 
Judiciary, from the trial judge to the STF, Operation Car Wash 
would not have been nearly as successful, especially given the level 
of impunity that those with power and resources have historically 
enjoyed in Brazil. Even former President Lula, who himself was 
caught up in the operation, ironically expressed his “support” for 
overturning Brazil’s history of impunity. In a speech he gave on 
April 7, 2018, just before going to prison, Lula roundly criticized 
the way his trial had been handled by the MP, Judge Sergio Moro, 
and the Fourth District Federal Court. Yet, he insisted that he 
was not against Operation Car Wash, affirming that if the opera-
tion was after “bandits,” it was its duty to “nab” them, that it had 
to “pinch those who steal and put them in the can,” and that he 
wanted Car Wash to “keep catching rich crooks.”71
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The success of Operation Car Wash stemmed not only from the 
aggressive prosecutorial methods, such as coercive questioning, 
that higher echelons of the judiciary had endorsed, but also from 
the employment of an array of unauthorized methods. To begin 
with, the operation was associated with an abusive collaboration 
between the prosecutors leading the case and judge Moro, con-
firmed by the STF in 2022,72 after InterceptBrasil exposed private 
conversations between the judge and prosecutors.73 The success 
of Operation Car Wash was also related, in no small degree, to its 
intensive use of a public communications strategy to consolidate 
a broad base of support for its investigations. The communication 
strategy included information and recordings leaks, the selective-
ness of which led many to believe that the investigation lacked 
impartiality. Judge Moro’s decision to release the audio recording 
of a telephone conversation between President Rousseff and Lula 
in March 2016, an act subsequently declared illegal by STF Justice 
Teori Zavascki, exemplifies the strategy.74 The move clearly resem-
bled an act of institutional “lawfare” in that Moro used a preroga-
tive, afforded by his position, in order to weaken Lula’s position, 
who was at the time about to be named to President Rousseff ’s 
cabinet, an appointment that would have transferred jurisdiction 
over the case from Judge Moro’s court to the STF.

A good number of the anticorruption measures undertaken in 
Curitiba, where the anticorruption operation was based, were ini-
tially upheld by higher courts, including by the more liberal-lean-
ing Justices of the STF, which was, for the most part, composed 
of justices nominated by Presidents Lula and Rousseff. A major-
ity of the Court upheld the doctrine of “effective criminal law,” to 
use the expression coined by Justice Luís Roberto Barroso, as long 
as the primary targets of the operation were affiliated or associ-
ated with the governing party—which was the PT, at the time. As 
the operation began closing in on central figures in the MDB and 
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PSDB, the Court’s balance shifted. The formation of a new major-
ity in the Court’s Second Panel75—Justices Gilmar Mendes, Dias 
Toffoli, and Enrique Lewandowski—enabled them to challenge 
and overturn several of the strategies in the Car Wash repertoire, 
including that of coercive questioning, ratified by the plenary,76 
and that of provisional execution of a sentence after confirmation 
by an appellate court.77

Notwithstanding these changes in the legal framework, for-
mer state governors from the MDB and PSDB parties were con-
victed or detained as a result of anticorruption investigations. In 
addition, Senators José Serra and Aécio Neves, who had succes-
sively represented the PSDB in the 2010 and 2014 presidential 
races, were also accused of taking part in corruption scandals, 
with Serra under investigation and Neves indicted by Operation 
Car Wash. The MP charged President Temer himself, who had 
assumed the presidency after President Rousseff ’s impeachment 
and served as leader of the MDB, on two occasions for obstruc-
tion of justice and corruption, but his case did not make it to trial 
because the Lower House, whose authorization is required to 
prosecute a president for ordinary crimes, voted to suspend the 
charges.78 Later on, Temer was acquitted of these charges. It is also 
worth mentioning the investigation’s remarkable beleaguering of 
business leaders in the powerful construction and infrastructure 
sectors, breaking a long tradition of impunity for the wealthy 
and powerful in Brazil. All the same, even if Operation Car Wash 
broadened its focus to a wider swathe of the political spectrum—
including the indictment of three former PSDB presidential can-
didates—, it cannot be denied that the PT, with the imprisonment 
of former President Lula, was the most harmed.

Operation Car Wash, in which judges, prosecutors and law 
enforcement officials used their institutional prerogatives in a much 
more aggressive and strategic fashion than was conventional, 
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provides several examples of unorthodox employment of insti-
tutional prerogatives with the aim of harming adversaries or, as 
Mark Tushnet called it, “hardball.” Although the ultimate legal-
ity of some tactics was seriously questionable, the fact that they 
were carried out by an authority then-considered competent and 
subjected to review and control processes established by the Con-
stitution, including having passed through the STF (a majority 
of whose justices had been appointed by PT presidents), made 
it difficult to qualify them as outright extra-constitutional at the 
moment they were carried out.79 The effect of this unconventional 
and, in some circumstances, illegal behavior was the destabili-
zation of relations among branches of government. The princi-
pal actors in Operation Car Wash, namely federal judge Sergio 
Moro, STF Justice Teori Zavascki, and Public Prosecutor Gen-
eral Rodrigo Janot, did not hesitate to use their powers to move 
the investigations forward and hold those involved, in what they 
understood to be a scheme of rampant corruption, responsible. 
In this respect, Operation Car Wash opened up a new chapter in 
the fight against corruption in Brazil, one in which innumerable 
weaknesses of the Brazilian political and legal systems became 
widely exposed. From a criminal trial perspective, the operation 
confirmed and expanded legal doctrines and traditions created 
by Mensalão, laying the foundation for more stringent and effec-
tive criminal prosecution of corruption. However, members of 
the operation made, in several circumstances, abusive use of their 
powers, as became clear in former President Lula’s trial. In the 
political sphere, Operation Car Wash contributed to the destabili-
zation of the party system by exposing the promiscuous relation-
ships between political coalitions and certain business sectors. It 
thus played an important role in the impeachment of President 
Rousseff, and in preventing Lula from participating in the 2018 
presidential election. The operation triggered some incremental 
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legislative reforms related to campaign finance and other electoral 
rules. It also provoked an increased distrust of the political elite, 
opening a path for antiestablishment voices. 

Several lessons can be extracted from Operation Car Wash. 
Here, I will focus on two problems of institutional design and one 
operational issue. The dominant role played by judge Moro and 
other judges in Operation Car Wash highlights a major defect of 
the Brazilian criminal justice system. In our inquisitorial model, 
criminal judges perform conflicting functions: they oversee the 
investigation, conduct the preliminary hearings, and preside over 
the trial. In complex and politicized processes, such as operation 
Car Wash, judges not only follow or monitor the investigation, 
securing the rights of the investigated, but also participate directly 
in all phases of the trial, including the sentencing. Judges’ central 
role in the investigation makes it difficult for them to be impar-
tial when trying a case. In several European and Latin American 
countries that also adopt the inquisitorial model, the functions of 
the judiciary are divided between “instruction judges” and “trial 
judges.” In 2019, the Brazilian National Congress approved new 
legislation that created the role of “judge of guaranties,” who will 
be responsible for controlling the legality of an investigation and 
the admissibility of evidence.80 

The second institutional design problem is related to the role 
of the STF in criminal cases affecting members of parliament and 
other high authorities. The Brazilian STF holds several functions 
that in most constitutional democracies are distributed among 
distinct levels and types of courts. Besides its function as a consti-
tutional court, a court of last appeals, the Brazilian STF is respon-
sible for conducting trials in criminal cases related to the mandate 
of the president, ministers, and members of the National Con-
gress. Therefore, the involvement of any of these authorities in a 
corruption case will bring the case within the jurisdiction of the 
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STF. The Mensalão case which preceded and inspired Operation 
Car Wash, was almost entirely adjudicated by the STF, with enor-
mous administrative and political costs to the institution. Since 
the STF’s sessions are entirely televised, the Court became politi-
cally implicated in the anticorruption operation. Operation Car 
Wash was initiated in a federal court in Curitiba. Even after the 
involvement of former President Lula, the case remained in Judge 
Moro’s hands. However, the STF had to deal with several members 
of parliament who were also under investigation by the operation. 
The Court had also to monitor Judge Moro’s decisions to ensure 
that he was not overstepping his jurisdiction. Finally, the STF had 
to decide habeas corpus and other appeals brought from the lower 
courts. This daily management of the case by the STF also made it 
difficult for the court to maintain the distance necessary to focus 
upon the task of establishing the legal boundaries of the case. 

In conclusion, there are some operational issues that con-
tributed to the empowerment of Judge Moro and the absence of 
precise legal boundaries for the operation. The most relevant is 
associated with the introduction of plea-bargaining tools in the 
Brazilian legal system just after—and as a response to—the first 
wave of demonstrations in 2013. The issue is not the employ-
ment of plea bargaining itself, but the fact that it was poorly regu-
lated and that there was no time to refine this potent instrument 
through a succession of judicial decisions. It was as if a new rule 
had been introduced in the World Cup finals, without previously 
being tested and polished in minor championships. Thus, crude 
plea-bargaining tools in the hands of autonomous and ambitious 
prosecutors and judges had a disruptive impact on the Brazilian 
political system.
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President Rousseff’s Impeachment

The impeachment of President Dilma Rousseff may well represent 
the most significant example of constitutional hardball or inter-
institutional conflict; though, in this case it played out between 
the executive and legislative branches, with a cameo appearance 
by the STF. It was not the first impeachment under Brazil’s recent 
democratic experience (1985-2019); President Fernando Collor 
de Mello had previously been found guilty of corruption by the 
Senate in 1992. Collor’s impeachment, however, failed to alert 
Brazilian society to the risks of employing an extraordinary con-
stitutional remedy to tackle political, legal, or economic crises that 
are able to be solved by ordinary means.81 

Impeachment is a political instrument that originated in 
England during the 14th century to provide some form of par-
liamentary control over the reigning sovereign. The 1787 United 
States Constitution included the impeachment mechanism in its 
presidential model of government, from which the first Brazil-
ian Constitution of 1891 imported it. Impeachment serves three 
main purposes in contemporary democracies. The first is to create 
an incentive for the president to abstain from abusing, for fear of 
removal, the powers conferred upon the executive. Impeachment 
thus represents a radical tool in the system of separation of pow-
ers that makes it clear to the executive that legitimate exercise of 
the office requires, in addition to winning the election, respect for 
certain basic principles of law and the constitution, as interpreted 
by a certain majority of the parliament. 

A second purpose of impeachment, paradoxically, is to pre-
vent a coup d’état or similar attack on the executive by oppo-
sition forces. In its medieval origins, impeachment serves to 
prevent regicide. The existence of a constitutional means for 
deposing a president who abuses executive power delegitimizes 
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violent or extraconstitutional attempts to interrupt the presi-
dential mandate. 

The third purpose of this mechanism is to bolster public 
debate and ensure that society, political parties, and the legisla-
ture all take some responsibility for the legal and ethical standards 
against which the exercise of presidential power is measured. The 
arduous impeachment process that must be followed to remove 
a democratically elected president means that accusations of 
wrongdoing, be they legitimate or frivolous, have little chance of 
success if their champions remain in the minority. By channeling 
accusations through the impeachment process, however, those 
who support the government will at least be obliged to address the 
charges, and either modify the government’s behavior or assume 
political responsibility for the manner in which power is being 
exercised in that particular regard.

Impeachment is, therefore, a formidable mechanism for the 
control of power in constitutional democracies that adopt a presi-
dentialist system, yet also a highly risky one, even when only used 
as a threat or warning. According to prominent North American 
constitutional scholars like Cass Sunstein and Laurence Tribe,82 
the mechanism should only be activated in extreme cases. If 
impeachment becomes trivial, if it is converted into a sort of no-
confidence vote, for example, the balance of power will be altered, 
and the significance of winning a presidential election will be 
reduced, which in effect negates one of the main purposes of a 
democratic presidential system.

Although impeachment should not be confused with votes of 
no-confidence in parliamentary systems, the fact that impeach-
ment requires “just cause” for initiation means that both are part 
of a system of checks and balances that affords the legislature and 
public opinion a degree of control over the executive. The differ-
ence is that, since under the presidentialist system, the president 
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is chosen by popular vote rather than by the legislature, the leg-
islature’s ability to remove the president must be more limited in 
order to be legally and politically justifiable. 

In Brazil, “just cause” for impeachment must involve a “crime 
of responsibility.”83 Accusations must be assessed in various phases 
by the Lower House, which must vote by a two-thirds majority to 
authorize a trial by the Senate. The Senate carries out the ensu-
ing trial, which is presided by the president of the STF. Finally, 
the Senate must approve impeachment by a two-thirds majority. 
This procedure clearly distinguishes impeachment from a parlia-
mentary vote of no-confidence. Congress must determine if there 
is “just cause” (legal grounds) and if the “just cause” is sufficient 
to warrant removing the head of the executive from office (politi-
cal grounds). In the cases of Presidents Collor and Rousseff, the 
Brazilian Congress, by majority greater than two-thirds in both 
houses, decided that there were both legal and political grounds 
for removal.84 

The impeachment of President Collor was similar to that 
of President Rousseff in that it was preceded by major protests 
and demonstrations. It was dissimilar, however, in that Collor’s 
impeachment did not worsen political polarization or provoke 
large legal and academic disputes over the constitutionality of his 
impeachment. There was not even a debate over the legality of 
Collor’s impeachment, even after the STF later absolved him of 
corruption charges, the offense that had led to his removal from 
office in the first place. Collor belonged to an insignificant politi-
cal party whose supporters seemed to realize that his administra-
tion amounted to no more than an unsuccessful adventure. The 
first use of impeachment under the current Constitution85 thus 
proved itself, on that occasion, a suitable instrument for remov-
ing a clearly maverick president, charged with corruption, without 
resorting to revolution or a coup d’état. 
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The impeachment of Dilma Rousseff, in contrast to the removal 
of Fernando Collor de Mello, caused significant alarm, not just for 
her electorate and supporters. Although her approval rating was 
exceptionally low, her party was immersed in a corruption scandal, 
and the country was suffering from a major economic crisis with 
severe social repercussions, President Rousseff belonged to a well-
established party with strong ties to the working class, civil society, 
and intellectuals. Even though Collor did enjoy a connection to 
the old oligarchic elites, he was not as closely associated with any 
well-organized party or sector of the political class. Unlike Col-
lor’s impeachment, Rousseff ’s removal transcended the figure of 
the president. An entire segment of the nation’s political commu-
nity felt sidelined by the impeachment. Despite PT’s involvement, 
alongside other parties, in wide-ranging schemes of illegal cam-
paign finance, corruption, and illicit ties to various business sec-
tors, the party enjoyed, and still enjoys, tenacious loyalty from its 
affiliates and supporters. These groups did not meet the impeach-
ment with violence, a fact that in itself signals a deep commitment 
to the institutional game and at the same time, a certain resigna-
tion regarding the outcome of the constitutional dispute. 

Still, despite a relatively moderate degree to the protests, most 
PT supporters embraced the narrative that Rousseff ’s impeach-
ment amounted to a coup d’état. This narrative, in addition to 
reflecting genuine beliefs, also served three political goals. First, it 
absolved Rousseff and her party of responsibility for the impeach-
ment; second, it maintained cohesion within the party; and, lastly, 
it put the blame for the crisis on those who proposed and sup-
ported impeachment. Some critics of the impeachment process 
tried to provide a more nuanced definition, reframing it as a “con-
gressional coup,”86 a “constitutional expropriation,”87 or even as a 
“brute” impeachment procedure, given the deplorable behavior of 
several political actors involved in the process.88 
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Legally speaking, those who criticized Rousseff ’s impeach-
ment questioned the existence of a constitutional “just cause” for 
the charges. Did “fiscal pedaling” and the release of supplemental 
funding for social programs without congressional approval con-
stitute crimes of responsibility? The question is fundamental. For 
Rousseff ’s supporters, the so-called “fiscal pedaling” charge did 
not constitute a crime of responsibility because it involved com-
monplace accounting practices that every president prior to Rous-
seff had utilized, and the necessary malice for attribution of crimi-
nal responsibility was absent. Regarding the supplemental funds, 
Rousseff ’s supporters argued that Congress subsequently autho-
rized their release, which negated the original offense. Moreover, 
as the funds released by the government were never paid out, the 
crime was in fact never consummated. Absent the necessary legal 
grounding, the charges amounted to no more than a political 
move to remove President Rousseff from power. For those who 
brought the charges, however, President Rousseff ’s attempt to 
bypass budget rules, by borrowing from public banks and opening 
lines of credit that had not previously been approved by Congress, 
represented a blatant violation of sections VI and VII of Article 85 
combined with violation of article 167, III, of the Federal Consti-
tution. The opposition thus accused Dilma Rousseff of improperly 
using executive prerogative to circumvent budgetary regulations, 
while her supporters accused Congress of improperly using its 
powers to carry out the impeachment.

If we do not want to transform the traditional institution of 
impeachment into a parliamentary vote of no-confidence, the 
matter of “just cause” is crucial. That said, the Constitution defines 
crimes of responsibility broadly. According to Article 85, acts that 
harm or threaten the existence of the Union, of other branches 
of government (including the MP) and units of the federation, 
basic rights, national security, administrative probity, budgetary 
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law, or compliance with the law and court decisions, all constitute 
crimes of responsibility. Furthermore, Article 86 of the Constitu-
tion attributes to the two houses of Congress the extraordinary 
competence to interpret and apply these norms when the defen-
dant accused of violating them is the president. That, in any case, 
was the conclusion of the STF when it was asked to intervene in 
President Collor’s impeachment. For the majority of the Court, 
the competence to try an impeachment belongs exclusively to the 
Senate. Therefore, the STF is not supposed to second guess the 
congressional decision. The Constitution leaves enormous room 
for discretion within the political system to decide whether the 
president’s action can or cannot be treated as a crime of respon-
sibility under the seven general categories listed in Article 85. No 
fewer than 65 types of crimes specified in Law 1.079, a federal stat-
ute enacted in 1950, derive from those seven categories. However 
well-founded the criticism that a president should not be removed 
for minor offenses, the crimes of responsibility susceptible to 
impeachment under Brazilian law are loosely defined. And it is 
not up to strict judicial adjudication to define them. This means 
that, in practice, the National Congress enjoys broad discretion 
to judge the president. In these circumstances, the impeachment 
mechanism acquires a predominantly political character. Were it 
otherwise, we would have to conclude that the final word on inter-
rupting a presidential mandate falls to the STF, not Congress.

In addition to the “just cause” debate, the lack of impartiality on 
the part of Eduardo Cunha, then-president of the Lower House, 
who allowed the impeachment process to proceed, came under 
scrutiny. This was partly because Cunha’s decision was a retalia-
tion against PT’s withdrawal of support for him during an inves-
tigation by the Lower House’s Ethics Committee in 2015. The STF 
removed Eduardo Cunha as president of the Lower House, a few 
days after the conclusion of the impeachment trial, for obstructing 
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Congress investigations against himself. Removing Cunha from 
office confirmed his unsuitability for the position, but did not 
reverse Cunha’s most relevant action, which consisted in moving 
the impeachment through the Lower House of Congress so the 
Senate could initiate the impeachment trial. 

Some observers considered the STF’s unanimous decision to 
remove Cunha from the House presidency another example of 
strategic ‘hardball.’89 There is no explicit provision in the Consti-
tution for the removal from office by injunction of the STF of a 
member of Congress. Other observers, who agreed with the deci-
sion, criticized the STF for waiting until Cunha had succeeded in 
obtaining the necessary two-thirds vote in the Lower House for 
impeachment to proceed. The timing suggests the STF strategi-
cally controlled its docket to make the impeachment more likely 
to succeed in the Lower House.90 The STF defended the timing of 
its decision with the argument that it waited as long as possible 
for the Lower House to make its decision regarding the charges 
against Cunha, and only intervened when it became clear that 
Cunha’s abusive interference was preventing the Ethics Com-
mittee from performing its function.91 In judging the complaint 
against Cunha, the Court relied on the premise that people should 
not be allowed to benefit from their baseness.

In the end, however, it became clear that the sanitizing effect 
that Collor’s impeachment had on the administration of his suc-
cessor, Itamar Franco, was not going to repeat itself with Rousseff. 
The dismissal of consecutive charges against Michel Temer, Rous-
seff ’s vice president who became her successor after impeach-
ment, as well as against members of his circle, plus maneuvers 
within the presidential palace, in the Lower House, and in the TSE 
to protect him, bolstered the narrative of a “congressional coup.”92 
It is undeniable that the expression carries enormous rhetorical 
weight, with a distinctly pejorative connotation. 
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Given the predominantly political nature of the impeachment 
process, it seems improper to define Rousseff ’s impeachment, as 
malicious as it was, as a constitutional breakdown. It resulted from 
the strategic use of rules established by the Constitution to take 
down a political adversary. Considered together, the behavior of 
Eduardo Cunha, Michel Temer, her former vice president and ally 
in two elections, and numerous other leaders that took part in her 
coalition might suggest that President Rousseff was the victim of 
a political conspiracy. If true, this would indeed say something 
damning about the quality of Brazilian democracy. However, the 
facts do not support the narrative equating Rousseff ’s impeach-
ment with a classical coup d’état. It is true that impeachment can 
be an imposing weapon—against administrations unable to count 
on the support of a third of the members in either house of Con-
gress. This is because the Constitution confers to Congress the 
exclusive competence to carry it out, and the rules that govern the 
process are so broad that they open many paths to accuse a presi-
dent of crimes of responsibility. Although irrelevant to the legal 
justifications, other factors (including the sharp economic crisis, 
the serious social repercussions which the Rousseff administra-
tion failed to overcome, President Rousseff ’s own political inepti-
tude, and the involvement of her party in a series of corruption 
scandals) definitely contributed to the outcome.

Based on the impeachments of Presidents Rousseff and Collor, 
it can be affirmed that the ordinary use of this extraordinary tool 
for checking executive action has affected Brazil’s presidentialist 
system. The many mechanisms that allow the executive to concen-
trate its power—for example, the power to introduce legislation, 
set the legislative agenda, and determine the precise allocation 
of the federal budget—did not prevent Brazilian presidents from 
growing more and more captive to the hyperfragmented and het-
erogeneous congressional coalition upon which they depend. The 
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new reality, which approximates the system to a semi-presiden-
tialist regime— in which the president cannot count on a stable 
majority in both houses— brings with it a series of problematic 
consequences from the perspective of the regime’s stability. The 
system does not contain parliamentary system mechanisms to 
counterbalance legislative power, such as dissolving parliament 
and holding new elections. To put it figuratively, if the Brazilian 
political system is moving toward semi-presidentialism, like the 
systems found in France or Portugal, it is doing so without all the 
constitutive elements of the system. 

President Temer’s Entrenchment

The end result of President Rousseff ’s impeachment was the rise 
to power of the MDB with the support of parties such as the PSDB 
and the Democrats (DEM) but most of all, the consolidation of 
the so-called Centrão, a bloc composed of several smaller “pat-
rimonialist” and pragmatic parties, as a major force in Congress. 
Many parties that had supported Rousseff migrated to the new 
governing congressional coalition in search of shelter from bud-
get cuts or from the Car Wash investigation. The new government 
initiated a set of reforms for economic liberalization under the 
banner, “A bridge to the future.”93 On December 2016, Congress 
passed Constitutional Amendment no. 95,94 establishing a new 
fiscal regime that put a limit on public spending, which is set to 
last until the year 2036. This amendment could very well end up 
clashing with constitutional provisions guaranteeing the rights to 
education and health. If the state, local, and federal governments 
are unable to reduce their spending and reform their welfare pro-
grams to make them less regressive (by eliminating privileges and 
exemptions), the amendment will have a substantial effect on the 



64   |   OSCAR VILHENA VIEIRA

basic notion of the welfare state that was crucial to the 1988 Con-
stituent Assembly. For that reason alone, many see the measure as 
an attack by the Temer administration on the social rights estab-
lished by the 1988 Constitution.

On May 2017, shortly after the public spending amendment 
was passed, Congress was about to begin debates on pension 
reform, when recordings of conversations between Michel Temer 
and Joesley Batista, one of the partners at the head of the JBS 
business group, were made public.95 The compromising nature of 
these conversations strongly affected the administration’s ability to 
keep its governing coalition in line. Mr. Batista had recorded the 
conversations for leverage in his plea bargain negotiations with 
the MP. The agreement reached by the Public Prosecutor Gen-
eral at the time, Rodrigo Janot, alongside the immediate leak of 
the recordings, reinforces the argument that institutional actors 
used their prerogatives in an extreme and controversial manner. 
These recordings were excluded from evidence by a federal judge 
in October 2019, and former President Temer was acquitted of all 
charges arising from the case.96

The crisis sparked by the release of the recordings did not 
prevent the government from obtaining, in July 2017, legislative 
approval for a far-reaching labor law reform that, similar to Con-
stitutional Amendment no. 95, involved a number of constitution-
ally controversial provisions.97 Faced with the enormous difficulty 
of passing a labor law reform that would limit or eliminate the 
labor rights established by the Constitution98—whether because 
of the supermajority required for a constitutional amendment 
or because of the high risk of judicial challenges—the govern-
ment and its legislative coalition opted for a broad reform of the 
ordinary law instead. The reform, which partly addressed newly-
emerged forms of labor relations characterized as “uberization 
of work”, also made unions more fragile and created substantial 
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obstacles to workers’ ability to defend their rights, reducing the 
practical effectiveness of many protections promised by the Con-
stitution.99 In a manner similar to that of the Collor administra-
tion, or even to the autocratic regimes of Vargas and the military 
dictatorship regarding other fundamental rights, the labor law 
reform sought to restrict rights by making it more difficult for 
workers to access to the judicial system. Considered in tandem 
with a public spending amendment, it appears that the Temer 
administration, through strategic use of mechanisms inscribed in 
the Constitution, successfully put in motion a process to modify 
the social protections of the 1988 pact.

It was at this point that efforts to reform Brazil’s pension sys-
tem—seen by many, both inside and outside the government, as 
essential to balancing the budget—were abandoned. President 
Temer successfully redirected all his energy, financial resources, 
and political capital to saving his presidency.100 Temer twice 
obtained what Rousseff had not managed even once. In August 
2017, the Lower House denied the STF the authority to open a 
criminal investigation against the president for passive corrup-
tion.101 In October 2017, the Lower House again voted to deny 
authorization for the STF to begin a different criminal investiga-
tion, this time for obstruction of justice.102 These two instances 
indicate that, on the one hand, the country’s leaders had managed 
to restore some standard for cooperation between the executive 
and legislative branches and, on the other, the cost of legislative 
support for the executive branch’s agenda had risen dramatically. 

As for the judiciary, a 2017 TSE decision to acquit the Rous-
seff-Temer ticket of electoral campaign violations demonstrates 
the importance of its role in preserving presidential mandates. 
Following their election as president and vice president in 2014, a 
coalition led by Aécio Neves, the opposing presidential candidate, 
filed two petitions to investigate abuses of economic authority by 
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Rousseff carried out during the campaign, ending a long period 
during which candidates did not contest the results of presidential 
elections.103 Two additional petitions were filed in January 2015, 
one of which demanded the annulment of the election’s result.104

Several peculiar aspects distinguished the case. The TSE ini-
tially found the accusations insufficient to negate the results of a 
popular vote for lack of evidence. The original rapporteur for the 
case, Justice Maria Thereza de Assis Moura of the TSE, moved to 
archive the petitions because the evidence included only superfi-
cial media reports. Her proposal, however, was rejected in a ple-
nary vote of the Tribunal after Justice Gilmar Mendes105 argued 
that it was necessary to discover “the truth of the facts.”106 The 
TSE therefore postponed the trial to permit for the procurement 
of new evidence, including depositions. This opened up an oppor-
tunity to access evidence obtained by Operation Car Wash as well 
as to bring in the testimony of informants who had worked for the 
Rousseff-Temer campaign.

Another peculiarity was the manner in which, once Rousseff 
was impeached by the Senate, the petitioners lost interest in the 
case. This behavior indicated that they had had no real intention 
of preventing Temer from exercising the presidency, confirm-
ing the argument that the sole purpose of the petitions filed after 
the election was to weaken the adversary without concern for the 
significance of the popular vote. The petitioners could not sim-
ply withdraw their charges, however. If they did, the MP would 
have taken up the role of plaintiff in the motion for appeal and 
may have prosecuted the case more arduously, which would have 
endangered Temer’s chances of remaining in the presidency. For-
tune apparently favored President Temer, however, as it then fell 
to him to nominate two judges to the TSE in accordance with the 
rotation system for the periodic renewal of the Tribunal’s com-
position. Appointing a judge to the bench does not necessarily 
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ensure that the judge will hand down friendly decisions—as dem-
onstrated by many STF Justices in recent years, especially by Lula-
appointed judges in the Mensalão case. Still, the timing of the 
appointments and the subsequent favorable TSE decision raised 
suspicions of partiality, not to mention doubts over the institu-
tional design of Brazil’s electoral courts.

TSE Justice Herman Benjamin, the second rapporteur for the 
case, issued a blunt and substantial report, drawing on the deposi-
tions and evidence obtained during Operation Car Wash, recogniz-
ing that the Rousseff-Temer ticket had received large quantities of 
illegal funds from businesses that had been parties to government 
contracts. Using procedural arguments, however, the new major-
ity of TSE Justices decided to exclude that evidence, even though 
the court had previously decided to delay the trial in order to col-
lect it. Justice Gilmar Mendes himself, who had voted in favor of 
gathering this evidence out of the compelling need to ascertain the 
“truth of the facts” when Dilma Rousseff was president, changed 
his opinion and now rejected the idea that the evidence could be 
admitted. In casting his vote, the Justice offered a long prelude, 
declaring that, “[…] exaggerations happen. Sometimes, because of 
minor issues, we interrupt mandates. It is time to temper the zeal 
because you are putting another value at risk, the significance of 
the mandate, the significance of the popular will as manifested, be 
it correct or mistaken.” Now, Justice Mendes argued that the TSE 
should make its decision in consideration of its “ethics of respon-
sibility,” in a direct reference to Max Weber’s very same expres-
sion. In other words, the justice system should now act with great 
prudence before overturning the result of a popular vote, taking 
into account the potential effects of its decisions on the stability of 
the nation’s democracy. With the determining vote cast by Justice 
Mendes, the TSE decided not to annul the electoral victory of the 
Rousseff-Temer ticket, thus saving Temer’s presidency.107
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The TSE’s decision provides yet another example of controver-
sial use of institutional prerogatives, which brings with it substan-
tial political consequences. In this case, however, the objective was 
not to weaken an adversary, but rather to protect someone in the 
executive power. The trend toward increasing judicial indepen-
dence from the political system, independence exemplified by the 
anticorruption efforts unleashed by Operation Car Wash, suffered 
a major setback with this TSE decision.

CONSTITUTIONAL REFORMS

Two parallel processes of constitutional change were set in motion 
in Brazil by the series of institutional battles waged between 2013 
and 2018. First, anticipating distributive conflicts, the new con-
servative coalition, led by President Temer, obtained the necessary 
majority to approve a constitutional amendment establishing a 
new fiscal regime, including a ceiling for public expenditures, with 
a clear impact on government obligations derived from social 
rights established by the Constitution.108 Congress also passed a 
labor reform law, weakening unions and creating procedural bar-
riers to discourage workers from claiming their rights in labor 
courts.109 Finally, Congress approved in 2019 a major reform of 
the pension system, which had been initiated during the Temer 
administration.110 These three reforms can be considered direct 
results of the political and distributional struggles that permeated 
this period of constitutional stress. With the accession of conser-
vative forces to the center of the political arena, the social orienta-
tion of the 1988 Constitution began to wane. 

A second line of institutional reforms gestated during this period 
of constitutional malaise addressed the problem of campaign finance 
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and the increased number of political parties within the Brazil-
ian system, which in turn raised the political and financial costs 
to forming a stable coalition. As a direct response to the cam-
paign financing scandal exposed by Operation Car Wash, the STF 
declared unconstitutional several rules that permitted corporate 
donations to political parties.111 The majority of the Court based 
their decision on the equality clause: business donations allow 
companies to exert disproportionate influence over the political 
system. The STF, however, was responding to the anticorruption 
pressures coming from the streets and from Operation Car Wash. 
In the same vein, Congress approved an amendment to the Con-
stitution that created a “performance clause,” by which political 
parties that do not obtain a minimum percentage of votes will not 
have access to public funds, or free radio and television time dur-
ing elections.112 The logic behind these reforms was to provoke a 
reduction in the number of political parties, strengthening larger 
parties and making the political system more functional and stable.

The Brazilian democracy entered a period of constitutional 
stress, following June 2013, as a consequence of a perverse cycle 
of institutional and political retaliations. During this period, insti-
tutional prerogatives and political mandates were employed in 
a more confrontational, unorthodox, incisive, and abusive way. 
“Institutional stabs” or “constitutional hardball” became a pattern 
in the relationship among branches of government, under the jus-
tification that vigorous measures were indispensable to protect-
ing the integrity of the democratic process against corruption and 
ensuring enforcement of the law against the rich and powerful.

This intense cycle of institutional and political retaliations did 
not lead, however, to a classic constitutional crisis, at least not in 
any of the senses proposed by Balkin and Levinson.113 No insti-
tutional actor resorted to or expressed the need to employ extra-
constitutional measures to save the Constitution, even though 
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constitutional rules were bent or violated in several instances; 
there was no institutional gridlock or paralysis as a consequence 
of political or institutional actors quarreling over their constitu-
tional views; nor did the political and legal disputes spill over into 
generalized disorder or political violence. 

Thus, Brazil did not enter a traditional constitutional crisis, 
but rather a phase of constitutional malaise, in which the stan-
dards by which the constitutional game was played deteriorated. 
The depth and duration of this cycle of political and institutional 
retaliations amplified distrust and resentment toward constitu-
tional institutions, opening up space for institutional reforms and 
constitutional changes as well as the rise of forces hostile to the 
system. These changes did not transform the core structures of the 
1988 Constitution. They, in fact, confirmed the resilient nature of 
the Brazilian Constitution, which has proven capable of absorb-
ing immense pressure without rupturing. However, the fact that 
the constitution was not abandoned does not mean that a certain 
decline or erosion in constitutional standards—in how the game 
is played—did not occur. And in the aftermath of this period of 
stress, the democratic system became more vulnerable. 

It is also important to understand that the corruption scandal 
and Operation Car Wash were not the only factors to have con-
tributed to initiating the cycle of constitutional malaise analyzed 
here. The battle among branches of government was also a conse-
quence of distributive conflicts rooted in the constitutional pact 
that established a sizable list of social rights but at the same time, 
protected privileges, and regressive schemes. During economic 
recessions, like the one Brazil’s economy entered post-2014, dis-
tributive conflicts tend to grow acute. During this period of con-
stitutional stress, political coordination appears to have given 
way to a more confrontational dynamic. Tools meant to anchor 
legal certainty and stabilize the democratic process, came to be 
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employed, on several occasions, as crude weapons in the struggle 
for power. 

Until the most recent presidential election, none of the politi-
cal or institutional actors, save certain military voices, had pub-
licly asserted any necessity to take actions outside the constitu-
tional framework in order to save democracy in Brazil. With the 
election of Jair Bolsonaro as president, in 2018, the consensual 
constitutional democracy established in 1988 faced the most 
stringent test of its resilience. As an extreme right populist, with a 
long history of hostility to democratic and constitutional values, 
elected on an antiestablishment platform, Bolsonaro poses a grave 
threat to the constitution and the progressive principles it recog-
nizes. The integrity of the Brazilian constitutional democracy will 
depend on the commitment and disposition of a diverse range of 
social, political, and institutional actors,114 and the ability of the 
system of checks and balances, to protect and defend the “rules 
of the game.”115
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2. THE IDEA OF CONSTITUTION

A democratic constitution is a superior norm, one that aspires 
to enable political competition, regulate the exercise of power, 
ensure the rule of law and protect the basic principles of jus-
tice that aim to govern relations among individuals and between 
them and the State.116 The primary purpose of a democratic con-
stitution is enabling society to channel disputes and divergences 
nonviolently through political coordination and institutional pro-
cess. The democratic decision-making procedures and legal prin-
ciples that safeguard them are the constitution’s cornerstones.117 A 
constitution is not, however, an ordinary instrument of political 
coordination. It is a special coordination device disciplined by the 
rules and values that empower and justify it.118 Because constitu-
tional systems do not possess an external agent capable of impar-
tially enforcing the rules among the diverse actors that participate 
in the constitutional life of the community, the constitution’s per-
formance depends, above all, on adhesion and self-commitment 
of political and institutional actors to the constitutional pact. 
When the necessary commitment does not gain traction, the con-
stitution loses its efficacy which, if not rectified, leads to crisis.

A written constitution is the primary invention of moder-
nity, designed to provide a practical solution for the enduring 
problem of reconciling the need for effective government with 
its subjects’ aspirations for autonomy and liberty. It is the fruit 
of the Enlightenment’s belief in the capacity of humans to be the 
masters of their own history, to build their own institutions, and 
to control their own fates.

The Ancient Regime did not base its legitimacy on an act of 
reason. It did not base it on a deliberate and single political act 
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either. Its order was determined by tradition, religion, and a 
set of pacts among social sectors, such as the Magna Carta that 
consolidated an organic, hierarchical conception of society in 
the year 1215. The amalgam of these pacts, alongside the com-
mon law, religious commandments, and centuries-old privileges, 
configured the particular organizational scheme of each com-
munity. Each person’s position in that community depended on 
the circumstances of their birth, origin, and trade or profession. 
This “natural order” also provided the justification for the exer-
cise of power. At the top of the hierarchy were the monarchs, 
with enormous amounts of privileges and few obligations. At the 
base of the pyramid were the slaves, who had no privileges and 
held many obligations. Between these two extremes, various seg-
ments of the population, corporations, and social classes stood 
interrelated, in accordance with an asymmetrical arrangement 
of privileges and obligations that took root and developed over 
many centuries. 

The French Revolution overturned this “natural” order. The 
French did not decapitate King Louis XVI so someone else could 
sit on his throne, following the practice of deposing kings repeated 
countless times throughout history. His decapitation symbolized 
the end of one order and the introduction of a new one, based on 
human agency. The War of Independence in North America had 
already opened a path for the French. The revolution in Britain’s 
American colonies represented rupture not only with the metrop-
olis, but also with England’s political and social order.

As Hannah Arendt reminds us, the American Revolution took 
its inspiration from ideals such as liberty and equality. The over-
throw of the former regime brought the need for a constitution, 
creating a new order based on revolutionary ideals. The rebels 
became founders. At their disposition was the repertoire of ideas 
generated during the Enlightenment and a clear sense that the 
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arc of history led toward emancipation and progress. The North 
American abundance of land and natural resources that had yet to 
be appropriated by any social class—with complete disregard for 
the Native Americans—made it possible to imagine a new type of 
society in which individuals sought satisfaction of their needs and 
pursued their happiness freely, an idea explicitly incorporated into 
the 1776 Declaration of Independence. It was an opportunity to 
build a new order, one that was to be embodied across the world 
by the writing of constitutions.119 

Thomas Paine, the English revolutionary and writer active 
during both the American and French revolutions, offered the 
first modern definition of a constitution as “a thing antecedent 
to a government.” For him, “a government is only the creature of 
a constitution. The constitution of a country is not the act of its 
government, but of the people constituting a government. It is 
the body of elements, to which you can refer, and quote article by 
article; and which contains the principles on which the govern-
ment shall be established […].”120 In affirming that a constitution 
is “antecedent to a government,” Paine is not speaking temporally. 
Rather, he is affirming that a government will only be legitimate—
and thus only merits obedience—when it operates according to 
a constitution that has primacy over the government’s author-
ity because the constitution is the expression of the people’s will, 
in the North American case, or of the nation’s, in the case of the 
French. The authority of the government derives from the consti-
tution that confers its competences and defines its limits.

According to Article 16 of the 1789 French Declaration of the 
Rights of Man, “[a] society in which the observance of the law is 
not assured, nor the separation of powers defined, has no consti-
tution at all.”121 These are the fundamental pillars of a constitu-
tional order. Constitutions create on one side, a sphere of protec-
tion for individual rights and on the other, fragment government 
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power into separate branches. The tension among the branches 
limits their power, which ensures the greatest degree of individual 
freedom possible. For Thomas Paine, “[t]he American constitu-
tions were to liberty, what a grammar is to language.”122 The con-
stitution, in the sense that Paine established, must not be confused 
with any other type of political arrangement. It is a form of politi-
cal coordination meant to ensure rights.

While true that the term “constitution” is very old, it did not 
always mean the same thing. Its meaning was quite distinct from 
the significance it took on after the American Revolution. In 
ancient Rome, constitutio merely designated an edict. Its plural, 
constitutiones, simply referred to a set of laws and edicts decreed 
by the sovereign. The term was also employed in the Middle Ages 
by the Church to designate rules established by the Pope. Never, 
however, did it possess the connotation that we attribute to the 
word nowadays, that of a superior norm that structures power 
and guarantees rights.123

The confusion surrounding the word “constitution” grew, 
according to Giovanni Sartori, following the decision of many 
authors to translate the Greek term politeia as “constitution.” Aris-
totle used the word politeia to describe the way different Greek 
cities organized their governments. In this sense, politeia meant 
“form of government.”124 The term was utterly descriptive. When 
the power rested in the hands of a single person, we had a mon-
archy. If it was concentrated in the hands of a few good people, 
we would call it an aristocratic government. As for a democratic 
government, we use that term when the power rests in the hands 
of the citizens. Corrupted versions of these forms of government 
occur when the power of one, of a few, or of the many is not 
exercised in the name of the common good. When the collective 
power is usurped by the sovereign, the elite, or the masses, we 
refer to it, respectively, as tyranny, oligarchy, or demagogy. 
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The term constitution, taken from Latin, as Giovanni Sartori 
points out, was a “vacant” expression, already part of the political 
and legal vocabulary of the 18th century and easily worked to des-
ignate the “constitutive” acts of the new North American nation 
and the overhauled French one. The word could simultaneously 
designate the act of constituting and the object constituted. And 
so, the term gained traction in the political and legal vocabulary 
to designate a higher law that organizes political power and shel-
ters fundamental rights. Ever since, few are the societies that have 
declined to name its fundamental laws as a Constitution. Even 
countries with no formal constitution, that is, one expressed in 
a unified legal document, such as in England or Israel, designate 
certain rules of political organization and dispositions toward 
fundamental rights as constitutional.

The ingenuity of the Founding Fathers, who participated in 
the elaboration of the 1787 United States Constitution, lay not 
only in their creation of a system of government that attempted 
to reconcile the need for authority with the aspiration for free-
dom. It also lay in their decision to do that through a superior 
law that could not be altered by the government it created, or 
at least not easily.125 It therefore represented a law superior to 
the branches of government that it created and to the actions 
of those branches themselves. In political terms, this superior-
ity stems from the constitution’s origin, which lies in constitu-
ent power. Legally, this superiority is ensured by mechanisms, 
established by the constitution itself, that make its modification 
more difficult than the modification of ordinary laws. For Carl 
Schmitt, however, it is important to avoid the belief that the 
supremacy of the constitution derives only from the added dif-
ficulty of reforming it. On the contrary, this difficulty derives 
from its status as a law of superior nature, one borne of a funda-
mental political decision.126



78   |   OSCAR VILHENA VIEIRA

In establishing that the constitution they were drafting could 
only be altered by a two-thirds majority in both houses of Con-
gress and approval of three-quarters of the state legislative bodies, 
the members of the Philadelphia Convention bestowed upon the 
United States Constitution primacy over the other laws and insti-
tutions it created. This position of supremacy gave the Constitu-
tion the necessary power to function as a protection of the rules 
that disciplined government and ensured rights, placing it above 
potential attack from the constituted branches of government and 
allowing it to perform a fundamental role in the process of coor-
dinating the political system.

This ingenious bit of institutional architecture was consoli-
dated in 1803 with the decision of the United States Supreme 
Court in the landmark case of Marbury v. Madison. According 
to the opinion of Chief Justice John Marshall, since the Constitu-
tion represented a superior law—a “paramount law”—any law or 
government action contrary to it was invalid, and the judiciary 
was not obliged to enforce invalid acts. An act contrary to the 
constitution did not simply represent bad governance, as “the 
Ancients” would have understood, but rather an invalid act, one 
contrary to the law. With the addition of constitutional review 
that Marbury v. Madison brought to the constitutional frame-
work, the notion of the constitution as superior law became even 
more robust.127

The concept of a constitution established by the Founding 
Fathers at the Philadelphia Convention in 1787 exerted enormous 
influence over all those who tackled the intractable problem of 
reconciling the need for effective exercise of power with the ambi-
tion to protect individual autonomy. The problem was not new, 
but it took on fresh contours with the Enlightenment. The notion 
that men enjoyed natural rights that precede political authority 
and therefore cannot be eliminated by the sovereign was foreign 
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to the ancient world. Although the ancients were familiar with 
and utilized the notion of privileges to designate a sphere of pro-
tection for the interests of a person or group, such subjective rights 
were associated with a notion of status that, with the exception of 
acts of resistance, did not contravene sovereign power. In any cir-
cumstance, these privileges or subjective rights were understood 
as a sphere of superior protection intrinsic to “all” people solely by 
virtue of being a person. 

This imperative sense of natural rights, stemming from the 
political philosophy of authors such as John Locke and Immanuel 
Kant,128 was written into the 1776 Declaration of Independence. 
In it, Thomas Jefferson affirmed as “self-evident, that all men are 
created equal, that they are endowed by their Creator with cer-
tain unalienable Rights, that among these are Life, Liberty, and 
the pursuit of Happiness. — That to secure these rights, Gov-
ernments are instituted among Men, deriving their just powers 
from the consent of the governed.” Shifting the individual to the 
center of political thought started during the Renaissance, and 
not only in political theory. The shift can be detected in the arts 
and literature of the time as well. If we take a moment to com-
pare the differences between famous paintings prior to and after 
the Renaissance, we do not need special training to discern their 
distinctions. The earlier human productions resembled an ethe-
real projection of the divine. Those plump, translucent images 
of children and women in Heaven stand in sharp contrast to the 
realistic flesh and bones that Michelangelo gave to his subjects. 
His portrayal of Creation in the Sistine Chapel succinctly dem-
onstrates the shift. Man no longer reflects the artist’s imagining 
of God. Rather, God is depicted as a human being. Michelangelo 
portrays God with the hands and arms of a laborer whose muscles 
and veins convey movement. It is as if Man now moved to the cen-
ter of the universe.
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The same movement can be observed in political science. 
Machiavelli, in The Prince, deconstructs the medieval conception 
that the exercise of power is a consequence of God’s will. Instead, 
the model for the universe of politics is the prince who, through 
a combination of reason and action, pursues his objectives with 
the means at his disposal. By relating sordid examples of vari-
ous historical figures, including popes, who conquered and held 
onto power, Machiavelli sought to demonstrate that the exercise 
of power was not linked to any natural order. Rousseau, in sup-
port of Machiavelli, argued that the advice offered to the prince on 
how to obtain and maintain power was, in reality, meant to reveal 
to common people the strategies that leaders used to subjugate 
them.129 Rousseau believed the author of The Prince was making a 
deeper argument that politics and its institutions were exclusively 
the product of human action, not the fruit of some divine will or 
immemorial tradition. 

The notion that humans are endowed with reason and that 
it is, therefore, fair that they should decide for themselves what 
path to follow in life was carried to its furthest implications by 
Enlightenment thinkers over the centuries to come, not as a sim-
ple acknowledgement, but rather as a moral premise. Authors 
such as Thomas Hobbes, John Locke, and Jean-Jacques Rousseau 
start with this premise to conclude that the exercise of power is 
only legitimate when it derives from some sort of consent from 
the individuals subjected to it and that it is granted through a 
pact or social contract.130 Despite their many divergences, these 
authors share a certain method of reasoning. From the prem-
ise that all people in the state of nature possess the capacity for 
rational thinking, they each seek to determine the conditions 
under which we are inclined to submit to civil power. To answer 
the question, they devise a completely abstract experiment in the 
attempt to demonstrate what form of government reason would 
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ordain. In other words, they seek a theory for the best form of 
government that would justify people’s obedience. Imagining 
humankind in a state of nature, an environment bereft of civil 
authority and full of hardship, they wonder what we would be 
willing to do, or cede, in order to form a government capable of 
improving our lives. None of these authors actually conceived of 
the hypothetical aspects—the idealized state of nature or social 
contract that would have preceded the formation of civil govern-
ment—as historical realities. Rather, the abstraction was part of 
a philosophical method that enabled them to claim that, had we 
the choice, we would opt for the most convenient form of gov-
ernment using our capacity for reason. What these thinkers are 
actually proposing, therefore, is simply a normative concept, one 
that provides a standard from which the legitimacy of any given 
government can be gauged. 

This line of thinking drawn by the ‘contractarians’—one which 
derives rights, moral obligations, and a certain form of political 
organization from an abstract reasoning—was harshly criticized 
by empiricist currents during the Enlightenment. In his essay, “Of 
the Origin of Government,” David Hume, a contemporary and 
friend of Rousseau’s, argues that the notions of natural rights and 
social contract had only a mystifying function. Force and vio-
lence would always determine who exercised power and how—
as Machiavelli had shown. Hume does not deny that basing the 
exercise of power on consent would be more just, but the truth 
of the proposition does not necessarily carry over to reality. The 
skeptical Hume does not challenge the importance of values such 
as justice, rights, or goodness, but he believes that they take their 
strength not from mere abstractions but from actual conventions 
that are concretely entrenched within each society. He was the 
first to understand that a constitution would only be efficacious 
as far as it provided an instrument for political coordination. He 
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took the contract metaphor as a mystification meant to conceal its 
authentic nature.131

Hume’s criticism, which is difficult to refute from a theoreti-
cal perspective, did not negate the influence of contractarian ideas 
on the bourgeois revolutions and the reconfiguration of the politi-
cal order that these movements introduced. The question that 
remained was how such aspirations should be transformed into 
concrete political institutions; how the abstract idea of a social 
contract could be formulated as an effective political pact, or nat-
ural rights as legal ones. What the Enlightenment left the revolu-
tionaries was the insight that they could look beyond history and 
tradition when conceiving of a new political order. Above all, they 
should look to reason and the future, and strive to shape their des-
tinies based on the principles that had led them to overthrow the 
existing order.

THE CONSTITUENT POWER

After Hume’s criticism, the problem of legitimacy found itself 
back to square one. The State still needed to impose standards of 
conduct upon citizens, but it could no longer justify this as based 
on tradition, divine authority (as it did under the Ancien Régime), 
or even the conveniently abstract notion of social contract. In the 
age of modern constitutionalism, political power needed to find 
its ultimate justification in human will as expressed in a written 
document, one that set forth the basic structures and mechanisms 
of government and their limits. The identification of this docu-
ment with the will of those to be subjected to the government it 
established was indispensable. The “theory of constituent power” 
is precisely what made this identification possible. 
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The Founding Fathers inserted the myth of constituent power, 
with the intention to produce its symbolic effect, into the pre-
amble of the 1787 Constitution with the words, “We the People.” 
Similarly, Abbé Sieyès would later attempt to justify the legiti-
macy of the Third Estate as representing the “nation” in whose 
name a constitution for France would be elaborated following the 
revolution. The relevance of constituent power, in France as in the 
United States, became central to constitutional theory, for it con-
ferred legitimacy upon the constitution’s claim to supremacy.132

It was also necessary to resolve practical problems concerning 
the structure of power. The constituent assemblies in France and 
North American clearly saw that the type of participatory democ-
racy imagined by Rousseau was infeasible in political communities 
as vast as theirs. The populations of France and the United States 
were dispersed across large territories. Democracy as it had been 
practiced directly in Athens, two thousand years earlier, by drop-
ping pebbles in urns placed in the public square, was not workable. 
Perhaps it could be implemented at the local level, but never to 
manage the Union or the republic that the constituent assemblies 
were in the process of establishing. They needed to create a system 
for representation that would enable citizens to transfer to their 
leaders the responsibility to govern in the name of the people. The 
question was how to design the system so that the representatives 
would not usurp the sovereignty entrusted to them.

The theory of constituent power also helped solve this prob-
lem by introducing a distinction between a constituent politi-
cal sphere that was superior to the constituted political sphere. 
The constituent sphere corresponded, by definition, to the will 
of the people. Constituent power was responsible for establishing 
the basic rules of political organization as well as the limits to be 
observed by the constituted powers. The distinction subordinated 
the elected representatives to the will of the people in performing 
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the offices of government following the rules of the constitution 
established by constituent power. The constitution was the expres-
sion of the people’s sovereignty, setting both the authority and 
limits on the exercise of power by the representatives elected to 
govern in the people’s name. This made the people both gover-
nors and governed at the same time. They were governed by their 
representatives through laws, policies, and court decisions. At the 
same time, they were governors through the rules and principles 
laid down by the constitution.

Yet the Founding Fathers were still concerned about the repub-
lican government they were putting in place. They worried that the 
association of legitimate power with the sovereign will of the peo-
ple would jeopardize other values that were essential to them, such 
as individual rights. How could they ensure that a government 
responsive to the will of the majority would not put the rights and 
interests of the minority at risk? The myth of constituent power 
contributed also to the solution of this problem by making it pos-
sible to argue that the constitution, as an expression of the will of 
the people as a whole, would outweigh the acts of the constituted 
powers. The popular origin would confer supremacy to the con-
stitution over the acts of the government, which should be under-
stood as measures taken by the population’s representatives, not by 
the sovereign people itself.133

The wariness of the Founding Fathers with regard to the rep-
resentatives chosen to populate the government should not be 
underestimated. Many of the revolutionary leaders, although they 
feared the people, were also worried that their representatives 
might usurp power and act contrary to the common good. As 
would be made clear in the arguments formulated by James Madi-
son, the revolution had been launched above all to rid the colonies 
of tyranny, no matter its form. If the inherent risk of a monarchy 
is the usurpation of a majority’s rights perpetrated by a minority, 
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in a republican regime such as the one under conception in North 
America, the inherent risk was the usurpation of minority rights 
by a majority. This risk is the source of the need for a superior law 
that neutralizes the power of majorities when they intend to vio-
late minority rights. The dilemma is inherent to republican govern-
ment because natural rights are understood as the central element 
of the political structure.

This made it necessary to create a political structure that favors 
the effective protection of rights, so they do not exist as mere 
abstractions. The configuration that Madison felt would work 
involved checks and balances. These checks and balances would be 
arranged such that the ambition of those in one position of power 
would be controlled by the ambition of those in a different position 
of power. The proper operation of this scheme would also rely on 
some superior law. Once again, the foundational myth expressed 
in the phrase, “We the People,” is at the center of the solution that 
facilitated a republican regime, albeit one limited by the law.

We all know that the “people” did not write the constitutions 
of the United States or France. At best, those constitutions were 
prepared by elected representatives and extensively debated by 
society before approval through some form of direct democracy, 
like that of a referendum. The theory of constituent power, by dis-
tinguishing between entitlement to this power and its exercise, 
preserved the myth of the supreme legislator, omnipotent and 
omniscient, from whom we receive a set of norms superior to all 
the rest, but who does not relinquish to the people the reins that 
control the constitution. Hence the idea of constitutional suprem-
acy, which helps solve some of the problems associated with polit-
ical coordination, political representation, and the risk of tyranny 
of the majority over the minority, is essentially linked to the the-
ory or myth of the constituent power as maximum expression of 
the people’s will.
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The idea that it was possible to abandon the existing politi-
cal and social order and create a new one—based on a political 
act of will founded on reason, as John Locke suggested—was not 
received without skepticism. Many even went so far as to mock 
it. Among its critics, Edmund Burke may have formulated the 
most compelling criticism of the idea that it was possible to create 
a new political and social order based on the faculty of abstract 
reason. For Burke, social organization and the political system 
were the products of centuries of experience that gradually settled 
and solidified. The wisdom of one man, or even of a generation 
of men, would never be able to overcome that which history had 
consolidated. To a certain degree, Burke’s view suggests that the 
institutions existing at any given time and place are the result of 
a long “evolutive” process of selection, in which those that most 
contribute to orderliness are maintained while others are aban-
doned. It would be delusional, and irresponsible, to replace insti-
tutions formed, adapted, and consolidated intelligently through 
generations of experience with others conceived solely in terms of 
some deceptive conceit of reason and an abstract, mistaken notion 
of social contract.

No one better expressed this disdain for the new rationalist 
conception of the constitution than the English writer Arthur 
Young. In his writings about his trips to France between 1787 
and 1789, Young comments that constitution “is a new term they 
have adopted; and which they use as if a constitution was a pud-
ding to be made by a receipt.” Although they do not scorn rea-
son, as Charles Mcllwain emphasizes in his classic 1947 work, 
Constitutionalism: Ancient and Modern, for these writers, reason 
was above all associated with the test of time. For them, tradition 
and custom, over abstract reason, offered better criteria for dis-
cernment.134 They saw history, custom, and tradition as filtered 
reason over time in a broader more comprehensive process, one 
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not limited to the faculties of a group of men physically gathered 
together in an assembly but mentally circumscribed within their 
own époque and its circumstances and passions.

Burke’s criticism, however, did not stop at questioning the 
blind faith in the potential of abstract reasoning exhibited by 
Enlightenment thinkers. In his 1791 “Reflections on the Revolu-
tion in France,” Burke also identified a second weakness of the 
constitutional undertaking carried out by the French. He finds 
enormously naïve the belief that the mere proclamation of rights 
or endorsement of a charter redefining the legitimate exercise 
of power could be sufficient to alter a reality composed of long-
standing customs, traditions, and conventions rooted in the cul-
ture of a people. People will not change their self-identity because 
of a mere proclamation, just as the differences among individuals 
did not disappear when Article 1 of the Declaration of the Rights 
of Man professed that, “men are born and remain free and equal in 
rights.” The situation would be worse if people actually convinced 
themselves that these rights were completely valid. It would open 
the door to utter disorder.135 Burke’s affirmation clearly reveals his 
conservativism,136 but that aspect of his thinking does not invali-
date the strength of his argument regarding the limited efficacy of 
a constitution as instrument of political and social change.

The left would cast a skeptical eye over the constitutional 
movement as well. For the young Karl Marx, the idea of a charter 
of rights establishing a separation between the public and private 
spheres, one that imposes an absolute limit on the State’s ability to 
appropriate private property, was simply a maneuver to provide a 
legal shroud to the exploitation of those who held no control over 
the means of production. It is important to remember that the 
last article of the 1789 French Declaration of the Rights of Man 
qualified property as an “inviolable and sacred right”; hence one 
that cannot be restricted. Similarly, the consolidation of citizens’ 
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right to contract freely allowed those without access to the means 
of production to sell their labor to meet their needs.137 A charter of 
rights involving a principle of separation of powers that favors a 
liberal State merely represents a model, to conceal under a veil of 
legitimacy, a system for oppression of the proletariat by the bour-
geoisie. Despite the criticism from both the revolutionary left and 
elitist conservatives, the constitution came out of the 19th century 
as a dominant legal and political concept, at least nominally.

CONSTITUTIONAL LINEAGES

According to Giovanni Sartori, “constitution is a ‘good word.’ It 
has favorable emotive properties, like freedom, justice, or democ-
racy. Therefore, the word is retained, or adopted, even when the 
association between the utterance ‘constitution’ and the behav-
ioral response that it elicits … becomes entirely baseless.”138 This 
quality favored its consolidation as a term to denote the great 
variety of forms of political organization that have emerged in the 
past two centuries, even those that reject the principles requiring 
the consent of the governed, the separation of powers, or funda-
mental rights. The term also came to be used by political systems 
that expanded the original role of the constitution, conferring to 
it responsibilities beyond organizing government institutions and 
establishing rights to be protected. Because of the positive conno-
tation of the term “constitution,” we have witnessed its appropria-
tion, adaptation, and even falsification by a wide range of ideolo-
gies for more than two hundred years, which has led to diverse 
traditions or lineages of constitutionalism.
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The Conservative Constitution

In Europe and other continents where constitutions were adopted 
to organize postcolonial regimes, the institution took a more 
torturous route than the one that unfolded in the United States. 
With the Restoration in France, the idea that a constitutional text 
was an expression of the people’s or the nation’s will was quickly 
replaced by the notion that it represented a pact between the sov-
ereign monarch and the other classes of society. The figure of the 
king was maintained as the legitimate source of sovereignty even 
if his powers were limited.

The Swiss-French jurist and politician Benjamin Constant is 
perhaps the greatest representative of the conservative constitu-
tionalism that spread across Europe in the 19th century. Constant 
proposed a scheme in which various attributes are concentrated 
in the figure of the monarch—in addition to the executive, legis-
lative, and judicial functions, there was also a “neutral” power to 
mediate conflicts among the branches of government and protect 
the constitution from attack. The constitution was to focus on the 
guarantee of negative freedoms that limited state intervention 
rather than rights to active participation in the life of the com-
munity, which we now refer to as political or citizenship rights. 
Constant devised the classical distinction between “Liberty of the 
Ancients,” referring to the right to active participation in political 
decision-making among ancient Greek democracies, and “Liberty 
of the Moderns,” which originated with the English Revolution 
and sought to limit state power.139

The idea of a constitution that reestablished a monarchi-
cal government, albeit one subjected to certain limitations, had 
immediate repercussions in several countries where the mon-
archy was forced to cede prerogatives in order to stay in power. 
Through constitutions, these countries implemented a sort of 
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mixed government in the sense that Montesquieu contemplated. 
The branches of government were arranged to distribute power 
among the primary social classes, albeit under the control of the 
king who did not relinquish sovereignty. It was this conservative 
constitutional model that was adopted in Brazil in 1824 under 
Emperor Pedro I. Other examples are the 1812 Spanish Constitu-
tion, the French constitutions of 1814, 1830, and 1852, the 1831 
Belgian Constitution, the 1848 constitutions of Italy and Austria, 
and the Prussian Constitution of 1850. 

As capitalism progressed, class conflict sharpened, and the 
crisis of European imperialism coupled with this conflict to check 
the advance of conservative monarchist constitutions. The begin-
ning of the 20th century was affected by a certain “disenchant-
ment,” in the terminology of Max Weber. He used it to describe 
the profound transformation he observed in people’s thinking 
about countless aspects of social life, including law.140 Concepts 
previously considered universal, such as justice and even constitu-
tions, lost their original meaning as instruments that formalized 
arrangements established by the sovereign. In a diverse society 
undergoing deep transformation, one with many rival concep-
tions of truth, law gradually went from a system of protection for 
society’s most substantial values to a formal or procedural mecha-
nism primarily meant to stabilize expectations, to the point that it 
eventually became indistinguishable from its form—with the con-
stitution as its supreme embodiment. For Hans Kelsen, the most 
esteemed representative of legal positivism, during this period, 
the term “constitution” meant no more than a positive norm, or 
set of positive norms, through which the production of other legal 
norms is regulated.141
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The Erosion of the Constitution

Separated from its content, “constitution” was then employed to 
denote something else by designating regimes that were alien, 
if not averse, to the spirit of constitutionalism. Constitutions 
adopted by authoritarian regimes throughout the 20th century 
provide classic examples of corrupted use of the institution. Call-
ing the 1937 charter implemented by Getúlio Vargas in Brazil a 
constitution—or continuing to use the word for the Weimar con-
stitution after Hitler rose to power in Germany—represents an 
act of analytical and linguistic fraud, for it grants some degree of 
legitimacy to political acts that subverted and spurned the lim-
its imposed by genuine constitutions. The Weimar Constitution 
offers the most dramatic example of a constitution that eroded 
through abuse of its very own procedures. Since its Article 76 
only required an ordinary quorum for constitutional reforms, 
the National Socialist Party, once it obtained two-thirds of the 
seats in both houses of Parliament, encountered no obstacles in 
changing the constitution to concentrate all power in the hands 
of the Führer. It is surprising that one of the few voices that pro-
tested this legal subversion of the constitution was Carl Schmitt, a 
conservative jurist who would eventually join the Nazi regime.142 
Schmitt argued that the Parliament, because it did not possess 
sovereign powers—according to the democratic conception that 
situated constitutional sovereignty in the people—could not alter 
the basic structure for the exercise of power. He argued that the 
system for democratic suffrage could not be replaced, using Arti-
cle 76, by a system of council. He felt the changes to the federal 
system that created the total State of the Third Reich through 
constitutional amendments amounted to an overthrow of the 
Weimar Constitution.143 Because a constitution is the fruit of a 
sovereign act, Parliament cannot alter its fundamental structures. 
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Reform mechanisms allow for changes to the path charted by the 
constitution, but not for the erosion of the very text itself.

The German case, from a legal perspective, is quite distinct 
from the military takeover in Brazil. What occurred in Brazil was, 
simply, a constitutional breakdown. The decree of several uncon-
stitutional acts submitted the 1946 Brazilian Constitution to the 
de facto rule of the military until a new constitution was promul-
gated in 1967. Institutional Act no.1 from April 9, 1964, days after 
the coup d’état, reveals the emotional strength and weight that the 
concept of the constitution retained:

The victorious revolution is infused with the 
exercise of Constituent Power. Constituent 
Power is manifested by the people’s choice 
or by revolution. This is the most expres-
sive and radical form of Constituent Power. 
Hence, victorious revolution, as Constitu-
ent Power, is made legitimate by its victory. 
It overthrew the previous government and 
has the capacity to constitute a new one. 
[…] This victorious revolution must be in-
stitutionalized and is urgently undertaking 
institutionalization in order to limit the full 
power of which it effectively disposes.

It is fascinating to observe how brute power, the fruit of vio-
lence and arbitrariness, seeks legitimation by appropriating the 
rhetoric and prestige of constitutional discourse. Initially, in pre-
senting itself as revolutionary, it usurps the title of constituent 
power as the ultimate foundation of sovereignty. By the end of the 
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passage, however, it returns to constitutional grammar, affirm-
ing that even revolution must be institutionalized and, by conse-
quence, must put limits on its own power, which presents a con-
tradiction in terms. Little more than a year after the proclamation, 
when the military government issued Institutional Act no. 2 on 
October 27, 1965, it made clear that “the self-restraints that the 
revolution imposed on itself in the Institutional Act of April 9, 
1964, do not mean that, possessing the power to limit itself, it had 
denied itself by virtue of this limitation, or that it stripped itself 
of the responsibility for the power that is inherent to it as a move-
ment. […] The revolution lives on and never retreats.”

I can think of no counterexample of the concept of constitu-
tion, which is directly linked to a democratic origin as a mani-
festation of the people’s constituent power or to a constitutional 
ethos according to which those who exercise power are condi-
tioned by laws, than this set of institutional acts. A synthesis of 
the above passages from Institutional Acts 1 and 2 negates the 
concept of constitution, despite the enormous effort made to 
appropriate constitutionalism’s legitimating force. Ultimately, as 
Sartori appears to have correctly concluded, constitutions have 
“favorable emotional properties,” meaning something good and 
positive like democracy, justice, freedom, or equality and, for that 
reason, those who attain power through fraudulent means insist 
on invoking them.

In this sense, I am sympathetic to the decision of many con-
stitutional scholars to designate as “charter” rather than “constitu-
tion” those foundational texts that organize power for nondemo-
cratic regimes and for regimes where power is not limited. If the 
“charter” confers all power to “il Duce,” “der Führer,” the Central 
Committee, a caudillo, or a dictator, then it will be impossible to dis-
tinguish between acts of law and acts of power, as Thomas Paine 
would say. This is true even if the charter does not explicitly confer 
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all power to the leader but fails to establish some form of limita-
tion or control over the leader’s actions. In these circumstances, 
the charter cannot be considered a constitution in the true sense 
of the word. It would be like calling a dictatorship democratic—a 
contradiction in terms.

Constitutional Regeneration

Beginning about halfway through the 20th century, constitutions 
started making a comeback as instruments for the implementa-
tion of democracy, organization and limitation of power, and 
guarantor of rights. This was after a long period during which the 
term was used abusively to camouflage the arbitrary exercise of 
power in many parts of the world: the totalitarian regimes in Ger-
many and Italy in the first half of the 20th century; the authoritar-
ian regimes of the Iberian peninsula and much of Latin America 
in the second half; the single party regimes of Eastern Europe 
that came to an end with the fall of the Berlin Wall; and even the 
brutal colonial regimes in Asia and Africa. With the fall of these 
autocratic regimes in successive waves of democratization that 
began after World War II, constitutions regained a central posi-
tion in political terminology as signifying an organized form of 
power-sharing with democratic rule and fundamental rights, and 
in time, they would take on more connotations, ones that followed 
the evolution of society. 

Starting with the 1949 Fundamental Law of Bonn, passed 
in Germany after the fall of Nazism, many constitutions elabo-
rated in the second half of the 20th century and beginning of the 
twenty-first are clearly reacting against their preceding regimes.144 
They possess a weighty moral element that stands in contrast to 
early 20th century formalistic conceptions of constitutions. The 
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notion of human dignity becomes a central principle, articulating 
both the exercise of power and the interpretation of other guar-
anteed rights. Fundamental rights move to the center of the con-
stitutional structure. The 1988 Brazilian Constitution is but one 
example, with its long charter, right at the outset, of established 
rights, making clear that the constituted powers are instruments 
for the realization of those rights.

Many of these constitutions will also take precautions to 
ensure greater protection of fundamental principles against pos-
sible infringement by authoritarian or simply majoritarian gov-
ernments. This explains the proliferation of constitutional courts 
that are granted wide powers to invalidate measures and norms 
that conflict with the constitution. In the Brazilian case, even 
though the 1988 Constitution did not create a new constitutional 
court, the STF took on the attributes of an apex appeals and a 
constitutional court. A second protective technique employed 
was establishing as supraconstitutional (the “rock-hard” or pétreas 
clauses) essential elements of democracy and basic rights meant 
to be insulated from possible violation by the constituted powers. 
By consequence, oversight of constitutional reform to make sure 
the essence of the Constitution remains unaltered shifted to the 
judiciary. Perhaps the most resounding example of this power of 
constitutional control occurred when the South African Constitu-
tional Court found that certain elements of the new South African 
constitution were themselves unconstitutional because of princi-
ples—such as equality and the rule of law—that had been agreed 
upon during the transition process.

Many of the constitutions of contemporary democracies, in 
addition to bolstering their moral dimension by including a robust 
charter of rights and strengthened judicial oversight, also incor-
porated other ambitions. That a country like India, which had only 
overcome colonialism at the end of the 1940s under the leadership 
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of Gandhi and Nehru, would adopt a constitution similar to the 
1787 United States text and the 1848 Swiss version, was simply 
impossible to imagine. The same can be said of South Africa when 
it overthrew its racially segregated system and of Brazil after the 
military regime collapsed. These and many other recent consti-
tutions went beyond establishing a liberal democratic order. The 
need to overcome structural problems—such as the division of 
society into castes in India, racial segregation in South Africa, and 
deep inequality in Brazil—led leaders to incorporate rules meant to 
transform society. For this reason, they are often called transfor-
mative constitutions. In addition to establishing a political system 
and negative rights, these constitutions recognize a broad range 
of social rights and protections for vulnerable groups and even 
enshrine public policies designed to ensure social transforma-
tion. The primary characteristic of this constitutional model is its 
attempt to reconcile demands for freedom with the ambition to 
reduce inequality within a democratic framework.145

CONSTITUTION MODELS

There are many possible criteria and methods for the classification 
of constitutional models. Some include rigidity, size, efficacy, the 
existence or lack of a system of constitutional control, government 
structure (e.g., parliamentarian or presidential), federative or uni-
fied government, or whether the rights enshrined are strictly lib-
eral or include social rights. Constructing a complete taxonomy 
from so many criteria to categorize the immense number of con-
stitutions on catalog might well prove to be a fruitless undertak-
ing, not only because of these factors but also because each single 
constitution conjugates this wide variety of variables in different 
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ways. That is why I have chosen to analyze the different models of 
constitutions using a fairly simple criterion, despite my apprecia-
tion and respect for the pertinence and relevance of classical legal 
categorizations. The political scientist Arend Lijphart formulated 
the criterion in his book, Models of Democracy, in order to clas-
sify the institutional diversity of democratic regimes, but I believe 
it can be used to comprehend the diversity of constitutional mod-
els as well.146

Lijphart divides democratic regimes into ones that are more 
majoritarian and those that are more consensual. Majoritarian 
regimes transfer all the power to the representatives of the par-
ties that form the government after winning an election, which 
enables them to carry out their political projects without having 
to overcome serious institutional obstacles. The contemporary 
democratic regime that comes closest to embodying this model 
is certainly that of England, which is based on the idea of Parlia-
ment’s sovereignty, and, in fact, the arrangement has come to be 
known as the Westminster model.

Conversely, there are the consensual democracies whose insti-
tutional components act as a sort of filter between manifestation of 
the people’s will as expressed by popular vote and implementation 
as public policy. These institutional filters have the practical effect 
of imposing a greater degree of consensus within the political sys-
tem for any measure to be approved and implemented. Obtaining 
a majority in Congress or winning the presidency by direct elec-
tion does not suffice for the resulting government to put its ambi-
tions in practice. It must obtain the consent of various institutions 
and, in some cases, of minority groups, in order to proceed with 
its political project. A good number of contemporary democra-
cies can be considered consensual, mainly because so many have 
adopted rigid constitutions that establish constraints on the free 
exercise of majority rule. In this sense, constitutional democracies 
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are essentially consensual too. They are democratic because they 
comply with the principle of popular sovereignty, but they are not 
simply consigned to governing by majority rule. 

What distinguishes the different constitutional models is the 
degree of consensus required for a decision to be deemed valid. 
There are many factors that qualify a constitutional system as 
more or less consensual. I will only draw attention to three dimen-
sions that are constitutive of the very definition of constitution: 
constitutional supremacy, which imposes a greater degree of con-
sensus through its rigidity and mechanisms for constitutional 
control; the forms by which representation is organized and the 
functions of government distributed, which can also favor con-
sensual decision making between the executive and legislative 
branches; and, lastly, the rank of fundamental rights that, by their 
very nature, impose procedural and substantive limits on major-
ity rule, even though many of these rights are indispensable for 
democracy itself. 

Constitutional Supremacy

The supremacy of the constitution is both political and legal. The 
constitution’s claim to preeminence over the other norms in the 
legal system is political inasmuch as the constitution is the mate-
rial representation of the will of the Constituent Assembly, while 
the other norms are the product of the constituted powers. Legally, 
the constitution’s supremacy is a product of both rigid respect for 
the constitutional text and the mechanisms it establishes, such as 
judicial review, to protect its integrity.147 

For jurists, the difficulty of changing the constitution or its 
degree of rigidity represents the central element for controlling 
majoritarian impulses. As we saw earlier, the constitution serves 
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as superior law because its origin resides in the expression of the 
constituent power. From a practical perspective, its superiority is 
ensured by the adoption of a set of procedures that make alter-
ing its norms more difficult than changing other rules in the legal 
ordering. The constitution’s rigidity thus divides politics, as Bruce 
Ackerman argues, in two levels. The first level, that of constitutional 
politics, is insulated from interference by governments formed of 
shifting majorities. It is the second level of day-to-day politics 
where legislative and electoral majorities are determinant.148 

At the extreme pole of rigidity are constitutions presumed 
immutable, such as the state constitutions of the Carolinas drafted 
by John Locke and adopted in 1669. At the other pole are extremely 
flexible constitutions that do not require any out of the ordinary pro-
cedure for modification. In between these extremes are an enormous 
variety of possibilities. The constitution of the United States is a very 
rigid example, since its Article 5 not only requires that both houses 
of Congress approve proposed amendments by a two-thirds major-
ity, but also approval by three-quarters of the state legislative assem-
blies. Brazil’s might be an example of a less rigid constitution, as it 
only requires the national Congress to approve amendments by a 
three-fifths majority on two votes. A government with a 60% major-
ity in each house of Congress can therefore, at least in theory, pass 
amendments. This does not apply, however, to a certain set of clauses 
in the Brazilian constitution that we have already discussed. These 
“rock-hard” clauses cannot be altered or suffer infringement on the 
basis of the reasonably flexible three-fifths supermajority. These 
clauses give the Brazilian constitution two tiers of rigidity: fairly 
pliant in general but quite firm and in some cases even untouch-
able at its core. The idea of entrenching determined constitutional 
mechanisms, although far from new, took on an added dimension 
following the perversion to which Hitler subjected the 1919 Wei-
mar constitution through the use of mechanisms established by the 
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constitution itself for amendment. That constitution contained no 
mechanism to impose limits on the alterations that could be made 
to it, not even to changes in its fundamental clauses.

From a sociological perspective, the question of rigidity is 
principally related to the level of trust between the various politi-
cal actors and social sectors. In societies characterized by a high 
degree of trust, such as those that display a strong consensus 
regarding the proper manner to resolve political disputes and the 
values that structure social relationships, rigid and detailed con-
stitutional rules are unnecessary. In more fragmented societies 
with a low degree of trust among the many sectors, ones where 
minorities fear their rights and values will be offended, constitu-
tional rigidity works as a type of insurance against majoritarian 
decisions. Politically, therefore, rigidity is the consequence of a 
strategic decision made during the constituent process. The actors 
who hold the greatest power during constitutional negotiations 
use rigidity to anchor their interests more firmly than those of 
their adversaries. In situations where compromises must be made, 
such as during the Brazilian Constituent Assembly, rigidity is used 
to protect that which the majority understands to be indispens-
able for participation in the political life of the nation.

Greater constitutional flexibility does not necessarily imply a 
more democratic constitution. Constitutional flexibility can also 
be a useful tool for authoritarian governments that seek to assert 
control over the constitutional text. Brazil’s history offers exam-
ples, for both the 1937 charter implemented by Getúlio Vargas 
and the 1969 charter imposed by the military dictatorship softened 
the text’s rigidity by requiring only an absolute majority instead of 
a supermajority for amendments. This enabled those regimes to 
define the exact contours of the text’s norms.

The effect of constitutional rigidity on majority rule cannot 
be ignored, especially with regards to a charter of rights strong 
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enough to block majority rule. The broader and stronger a con-
stitution is, the more ambitious its charter of rights, the less space 
there is for unimpeded decision making through simple votes. A 
constitution as broad as Brazil’s requires a great degree of consen-
sus among the political forces for the adoption of any substantive 
change to the foundational text. In fact, there exists no ideal stan-
dard or formula for the proper amount of constitutional rigid-
ity. Societies that are historically more democratic, ones in which 
respect for rights has been socially incorporated into institutional 
practice, may be able to afford the luxury of a flexible constitu-
tion. In more divided societies characterized by a low degree of 
trust among the groups rivaling for political power, more rigid 
constitutions may prove advantageous in that they reduce insta-
bility and make it harder for the administration in office to align 
the constitution with its interests.

Another element that makes democracies more or less con-
sensual is a system for constitutional review that is independent 
from the representative branches of government. This element 
is extremely important because it confers credibility to constitu-
tional rigidity. If, in the context of a society with a rigid consti-
tution, the representative organs are not held accountable for or 
stopped from issuing measures and passing legislation that con-
flicts with the constitution, then its rigidity is merely symbolic. 
Constitutional systems that dispose of strong mechanisms for 
constitutional review also heighten the consensual character of 
their regimes, for the measures approved by majorities must also 
obtain the consent of the organ that reviews their validity. 

There are two predominant models of constitutional review 
among contemporary constitutional democracies. One is the 
model of diffuse control that originated in the United States at the 
beginning of the 19th century. This model, adopted in Brazil with 
its 1891 Constitution, confers to judges in general the competence 
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of ensuring that the laws they are asked to enforce comply with 
the constitution, as well as the prerogative to deny application of 
any law they find violates a constitutional precept.149 This model 
spreads the function of safeguarding the constitution across the 
entire judiciary, giving the institution itself a countermajoritar-
ian function. To protect the system of majority rule from extreme 
vulnerability, this model requires a rigorous system of precedents 
that obliges judges in the lower courts to comply with higher court 
decisions and obliges judges in the higher courts to comply with 
their own previous decisions and with those of other superior 
courts. Without doubt, the enforcement of precedent is one of the 
Brazilian legal system’s greatest weaknesses, one that constantly 
generates both legal and political uncertainty.

The second model for constitutional review was designed by 
the Austrian jurist Hans Kelsen and incorporated into Austria’s 
1920 Constitution. It spread across Europe following the Second 
World War and then across the rest of the world during the more 
recent waves of democratization. In this concentrated control 
model, as it is known, the responsibility to assess the compatibil-
ity of laws and government measures with constitutional norms 
is conferred to a single organ, usually called a Constitutional Tri-
bunal or Supreme Court. Judges in general do not have the same 
competence to veto the application of a law duly passed by the 
parliament as they do in the diffuse control model. Where doubt 
over the constitutionality of a particular measure arises, the ques-
tion is referred to resolution by the Constitutional Court, whose 
decision must be respected by all the other branches of the judi-
ciary. In this model, the countermajoritarian function is concen-
trated in the Constitutional Court.150

Over the past few decades, however, the two models have 
been evolving toward each other, creating mixed systems. Many 
countries that had originally adopted diffuse control have created 
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mechanisms to concentrate more power in the hands of an apex 
court. In the Brazilian case, this process started with the creation 
of a type of legal motion called a “constitutionality action” (ações 
de constitucionalidade). The creation of these motions and addi-
tional competencies, designed to ensure that the STF’s decisions 
are respective in other ambits of the judiciary, enable plaintiffs to 
refer questions directly to the STF, effectively bypassing the dif-
fuse control model. The Brazilian model presents innumerable 
peculiarities and problems that will be addressed in Chapter 4. 
Many European countries, for their part, have been evolving in 
the opposite direction. They have been conferring more and more 
authority to lower courts and judges so they may, to a degree, 
pronounce any reservations they have about the constitutionality 
of the norms and measures that they are charged with enforcing.

Constitutional review and constitutional rigidity are inti-
mately related, and both support the notion of the constitution as 
supreme law. By consequence, they each restrict the freedom of 
political actors to implement decisions reached through simple 
majorities, in that those decisions must conform to the constitu-
tion and successfully clear the system of constitutional review in 
order to be valid.

The Organization of Power and of Political Parties

Constitutions might also be categorized in terms of the govern-
mental regime that they establish. Theoretically, each type of 
regime implies a greater or lesser reliance on consensual decision 
making. Governmental regimes that are determined by the distri-
bution of seats in the parliament are known as parliamentarian. 
Hence, when there are parliamentary elections in England, Spain, 
or Canada, the electors know that they are indirectly choosing 
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those who will constitute their government. In a sense, then, it is 
possible to affirm a certain fusion of power in the parliamentary 
regime, because a solid majority in the parliament will result in an 
alignment of the executive and legislative branches, for the head 
of the executive will be the leader of the majority party or coali-
tion in parliament.

In presidential regimes, the legislators and executive are 
elected independently. The two branches are therefore indepen-
dent and, for them to execute their duties, they must engage the 
other to reach some degree of consensus. Mechanisms, such as 
the presidential veto and the need for legislative approval of the 
federal budget, make it difficult for the legislature to approve laws 
without the consent of the executive or for the executive to gov-
ern without the collaboration of the legislature. 

Accordingly, parliamentarian regimes, which involve a fusion 
of the legislative and executive branches, should in theory be more 
majoritarian than consensual. Whoever wins the parliamentary 
election will not only lead the legislature but also the administra-
tion. Another advantage of this type of regime is the ability to call 
new elections in times of crisis. Calling new elections transfers the 
responsibility to the people, for the people will then decide who 
is to take on the crisis, based on majority rule. I say “should” be 
more majoritarian because of the central dimension that political 
parties have added to representative democracies. The propensity 
of a regime toward a more majoritarian or consensual system is 
also related to the number of active political parties.151 The more 
parties in a regime, the greater the difficulty of obtaining the nec-
essary consensus for both approving legislation and carrying out 
executive tasks. Although the force obtained by electoral victory 
in parliamentary regimes is still essential in determining who con-
trols the administration, when many parties contest the election, 
forming a solid majority is not always simple. In these cases, the 
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regime, albeit parliamentarian, may require greater effort from the 
political actors to reach any consensus. This added difficulty not-
withstanding, once a majority is formed, the legislative and execu-
tive branches follow the model of a parliamentary regime with a 
fused executive and legislature.

The party system is also a definitive factor for understanding 
the operation of presidential regimes. In the context of a stable, 
long-lasting two-party system such as that of the United States, 
Madison’s original idea of using the ambition of the leaders 
of one branch as a counterweight to the ambition of the lead-
ers of the other might be diluted if the same party controls the 
presidency and both houses of Congress. When the same party 
controls the legislature and executive, the necessary consen-
sus to govern need only be achieved within the ruling party. It 
is only when the opposing party controls one or both houses 
of Congress that we can genuinely consider the regime one of 
separated powers, a scenario that makes the regime more con-
sensual for, in this scenario, only bills or policies that have the 
support of both political blocs will pass.

In the Brazilian case, we are dealing with a presidential regime 
in a multiparty system in which the president must constantly 
manage a coalition to survive. If unable to engineer the sup-
port of parties with diverging interests, it will be more difficult 
for the president to move his or her agenda forward through all 
the obstacles present along the way. The same occurs when, in 
a two-party presidential regime, the president lacks control of 
Congress. In the United States, this occurs frequently. The leg-
islature’s refusal to approve the president’s proposed budget is 
a concrete manifestation of this polarization, which can lead 
to government shutdowns. This form of veto power, which the 
legislative branch has over the executive, forces negotiations with 
other camps to bring the government back out of shutdown. It 
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all imposes the necessity of choosing between making compro-
mises or expanding the president’s powers, which can include 
recourse to decrees, executive orders, or provisory measures to 
perform the government’s daily functions. When those strate-
gies are unsuccessful, the government enters paralysis. In Latin 
America, the paralysis traditionally provokes some form of con-
stitutional rupture. In the last decade, resorting to impeach-
ment has intensified, utilizing it as both a mechanism to over-
come impasse and as a way to take down administrations that 
have lost their parliamentary support, as demonstrated by Aníbal 
Pérez-Liñán.152 One possible interpretation is that the presiden-
tial coalition regimes have started to behave more like multiparty 
parliamentary ones in which, consensus lacking, governments 
tend to lose all strength.

The coupling of the government regime with the party system 
may therefore comprise one of the most determinant criteria of 
its position on the majoritarian/consensual axis. If the number of 
parties is so important to the nature of the regime, understanding 
the dynamics involved is essential. The cornerstone of any repre-
sentative regime is the manner by which popular votes are aggre-
gated and converted into political mandates. There are two basic 
formulas but countless derivative forms of each. 

The first, simpler formula involves dividing the territory into 
districts, each of which elects a single representative. If the rep-
resentative assembly of a country that followed this formula had 
one hundred seats, we would know the country was divided into 
one hundred districts. Elections are held and the candidate who 
obtains the majority of the votes in each district is chosen. This 
system was used a very long time ago in England and the United 
States. Its great advantage was its simplicity. In the English case, in 
which significant constitutional obstacles to the exercise of power 
were inexistent, the result of the district elections determined which 
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party was able to form a parliamentary majority. Therefore, the 
result of the election determined who would govern. 

While very simple and efficient, this system poses problems. 
The first involves the division of the territory into districts. If dis-
tricts do not possess a similar number of electors, which often 
occurs, representation is unequal. The drawing of the districts 
can also hide other problems. If a minority represents 30% of the 
overall population, for example, and is scattered evenly across the 
districts, it will tend to be underrepresented in the assembly. As 
an absolute majority is necessary to win an election in a district, 
that minority might not be able to elect any representative in any 
of them. Gerrymandering, named after the early American poli-
tician Elbridge Gerry, who first began the practice in the United 
States, involves the intentional distortion of the shape of districts 
to distribute minorities this way. In the United States it was com-
monly but not exclusively used to deny African Americans access 
to representation.

Another consequence of this district voting system is its ten-
dency to winnow down the number of political parties. Because 
districts elect only one representative, parties tend to compete for 
the average elector. Radical proposals tend to receive less support. 
Over time, this consolidates the parties that occupy the moder-
ate center, eliminating identity-based, radical, and single-issue 
or interest parties. This remains, however, a tendency that must 
be interpreted alongside several historical factors. The number of 
parties, although closely related to the choice of electoral system, 
is also conditioned by historical and economic factors.

The proportional system currently employed in Brazil and 
most of Latin America and Europe, is somewhat more compli-
cated. In this system, there are not districts where only one rep-
resentative is elected. Instead, there are constituencies that elect 
many representatives. In the Brazilian case, each state comprises 
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a constituency for the election of representatives to the federal 
Chamber of Deputies. The political parties compete for votes 
based on candidate lists that they present. In Brazil, the lists are 
open, meaning the electors have the right to choose from the 
party list the candidate who receives their vote. In Argentina, 
where the lists are closed, the order in which the candidates are 
elected is set by the party. After all the votes have been cast and 
tallied, each party receives a number of seats that is proportional 
to its share of the overall votes. This allows for greater representa-
tion of minorities—provided that they concentrate their votes on 
the parties with which they identify. Parliaments formed by pro-
portional elections tend to include more parties, for the electoral 
system itself creates incentives for the formation of parties that 
respond to minority interests. Hence, neither the proportional 
system nor the district system is without problems. The most 
common problem associated with the former is the fragmented 
party system that we find in Brazil. The sheer size of the con-
stituencies alongside a lack of rules limiting the creation of very 
small parties, in addition to incentives such as public financing 
for political parties and free airtime on TV and radio during elec-
toral campaigns, result in such a quantity of parties that forming 
coalitions becomes extremely difficult.

Basic Rights

A third element that has direct implications for a constitutional 
system’s position along the majoritarian/consensual axis is the 
form, quantity, and nature of the fundamental rights enshrined 
by the constitution.153 The notion of basic rights structures the 
concept of constitutional democracy. Since the beginnings of 
modern constitutionalism, rights have been established as either 
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a justification for limited government, as the United States Dec-
laration of Independence of 1776 proposes, or as an inseparable 
element of a democracy, as Article 17 of the French Declaration 
of the Rights of Man posits. 

The original function of rights in the liberal order was to 
establish limits on the constituted powers and thus ensure free-
dom, understood as an absence of restriction. Starting with the 
tradition of natural law, these rights are postulated as existing 
prior to political power, and thus are not subjected to it. Clearly, 
in any organized society, these rights must be regulated and har-
monized. Their regulation, however, must be designed to protect, 
in as much as it is possible, rights like property and freedoms like 
those of thought, religion, expression, movement, and even con-
tractual freedom. Rights designed to make sure individuals are 
assured the due process of law also fall into this category of lib-
eral rights. They are called negative rights because their essential 
function is preventing the State from inappropriately interfering 
in the private sphere. When intervention is necessary to address 
tension among protected rights, a regulatory operation can only 
justifiably take place through the law. The greatest example of 
this type of legislation, one meant to ensure the coexistence of 
negative rights, might be the Civil Code of Napoleon, which was 
elaborated to give concrete and broad protection to the right to 
property and the actions that derive from the freedom to contract. 
When constitutions recognize these negative rights exclusively, 
they should be considered liberal, for they establish strong limita-
tions on majority rule. 

On the other hand, rights to democratic participation appear 
to serve a very different function than liberal rights. Rather than 
creating an area free of state intervention, these rights guarantee 
citizens access and participation in the processes that determine 
national priorities, which by consequence generates potential 
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tension with social rights. The purpose of democratic participa-
tion rights is to enhance autonomy, as understood by Rousseau’s 
conception of the notion. Rousseau held that citizens were obliged 
to conform to the laws in whose elaboration they took part. His-
torically, the attainment of these rights has been slow and conflic-
tual. At the outset of modern constitutionalism, they were only 
conceded to citizens of independent means—that is, property 
owners who paid taxes and did not rely on employment to sur-
vive. The justification was that material independence was a nec-
essary condition for people to act freely in the political sphere. In 
practice, voting rights based on the collection of taxes served the 
purpose of excluding the majority of the populace from political 
citizenship. Workers, women, racial, ethnic, and religious minori-
ties as well as illiterate people were gradually included in the polit-
ical pact as they gained the capacity to exert political pressure. The 
rights related to democracy are not limited, however, to the right 
to vote. Without full freedom of expression, association, assem-
bly, protest, opposition, and the right to form political parties, the 
right to vote could actually turn out to be inconsequential.

The fundamental question in this relation between liberal 
rights and political rights involves the maneuvering room that 
the constitution should grant for political rights to set limits for 
liberal ones. For majoritarian constitutionalist currents, politi-
cal rights should prevail so that the citizens can, at each electoral 
cycle, recalibrate the protection of liberal rights as they deem nec-
essary. Hence, the rights to property or to enter freely into con-
tracts should not constitute obstacles to new regulations that aim 
to protect the environment, workers, or consumers, if such is the 
will of the majority. According to John Hart Ely’s classic Democ-
racy and Distrust, the constitution and the judiciary should pro-
tect from the will of the majority only those rights that are essen-
tial for the proper exercise of democracy, such as the freedom of 
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expression, the right to equal participation, and so forth. Ely also 
admits that protection of “discrete and insular” minorities, even 
when it contradicts majoritarian decisions, is compatible with the 
primacy of democratic inclusion.154

The class conflict that Marx and Engels argued as inherent to 
capitalism, in addition to introducing the idea that liberal rights 
are not more important than establishing satisfactory conditions 
for material well-being, forced reforms so that workers might get 
behind the project of constitutional democracy. Associated with 
enfranchisement, a set of rights related to labor, such as the forty-
hour workweek, minimum wage, regulations for labor carried out 
by women or children, in addition to the rights to unionize and 
strike emerged. The so-called social rights directly affect the right 
to property and the freedom of contract. Some constitutions, such 
as the 1919 Weimar constitution and the 1834 Brazilian one, make 
explicit mention of this contraposition, qualifying the right to 
property, which then loses the absolute sanctity attributed to it by 
the Declaration of the Rights of Man and gains a social function. 
Performing this function involves, among other things, ceding 
space to new legislation that mediates relationships among classes 
as well as other social sectors.155

Social rights also include a second category of positive rights—
that is, rights that impose obligations on the State. If, in a con-
stitutional regime where negative rights are predominant, the 
size and reach of the State are limited, in a constitutional regime 
that recognizes the rights to education, health, pension, and wel-
fare, the State will have to be extremely active to execute the duties 
imposed on it by the constitution. Not all constitutional democra-
cies incorporate such rights or give them equal weight. In the case 
of the United States, the rise of the welfare state did not require 
any constitutional change, unless we count the shift in the STF’s 
interpretation of the constitution regarding the degree of protection 
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it attributes to the right to property. This shift in interpretation 
allowed President Roosevelt, as part of his New Deal, to pass leg-
islation that created a series of federal agencies and programs to 
give the State the capacity to intervene in the economy and imple-
ment social policies. 

Contemporary constitutional democracies have, overall, grad-
ually incorporated into their repertory qualifications on the right 
to property, along with a number of basic social rights. Further-
more, the constitutions of many countries marked by profound 
inequality and social injustice came to recognize a vast array of 
social rights—in this sense, the 1988 Brazilian Constitution is 
no by no means unique. As Amartya Sen emphasized, civil and 
political rights are utterly insufficient when people are dying of 
hunger. In this sense, the affirmation that material conditions for 
well-being and the full enjoyment of rights are interdependent is 
correct. One of the direct consequences of expanding the range 
of rights that must be protected is an expansion of the obligations 
the State must meet. If the State does not dispose of the necessary 
resources to guarantee these rights, clearly a problem of constitu-
tional inefficacy arises. 

The adoption of long rights charters, be they liberal, demo-
cratic, or social, undoubtedly imposes restrictions on majority 
rule. The more ambitious the inventory of rights laid out by a con-
stitutional text, the less margin there is for a society to make deci-
sions based on votes and the greater the need for political consen-
sus to enact reforms. 

How Do Constitutions Work?

Political theory, from Locke to John Rawls, offers an abundance 
of parameters to determine what makes constitutions good or just 
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(ones to which a rational person would be willing to submit), but 
has not explored extensively the mechanisms that might make 
constitutional systems more or less effective. Even those jurists 
who devote themselves to translating ideas, principles, and aspi-
rations into specific norms that give constitutions their particular 
structure and who study the interpretation and implementation 
of constitutions on a daily basis have had trouble coming up with 
a convincing explanation for the mechanisms that allow constitu-
tions to function effectively. Ultimately, what are the forces that 
can transform normative aspirations into a truly effective con-
stitution? Words traced on paper have been approved, time and 
again over hundreds of years, by constituent assemblies, trans-
forming them into rules and principles strong enough to condi-
tion not only the behavior of common citizens, but also of gov-
ernments and powerful groups such as the military, political 
parties, legislators, judges, and corporations. How? How is a for-
mal arrangement transformed into something with actual power?

Understanding how a constitution should work is not an easy 
task. There are many variables, both textual and external, that 
affect its performance. At the current level of social science, deter-
mining the causal relations that broadly explain the mechanics of 
constitutional performance is still beyond our grasp. This does not 
mean, however, that it is impossible to identify important correla-
tions or even undertake narrowly tailored analyses.

Evaluating the effectiveness of constitutions becomes even 
more complex when we look at constitutions that are the product 
of disputes between democratically inspired movements seeking 
to transform unjust authoritarian societies and forces that seek to 
preserve spheres of arbitrary power and social hierarchy. Effec-
tively enforcing the resulting compromises, which include not only 
emancipatory rules but also regressive mechanisms, poses signifi-
cant obstacles. These constitutions, in practice, have enormous 
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trouble fulfilling all or some of their promises. The Brazilian 
constitution can be considered an example of such a set of par-
tially effective compromises. Some parts of the Brazilian text are 
fully effective while others barely scratch at the realities they aim 
to address. This partial efficacy not only involves sections of the 
actual constitution, such as the protected rights charter, but also 
the success with which different groups are able to appeal to or 
leverage the Constitution, depending on the amount of political 
or economic power they hold. Affluent sectors often enjoy a given 
right fully, while that same right is effectively useless for disad-
vantaged groups.

This problem of partial effectiveness does not apply exclusively 
to a constitution born of compromises that are, in general, highly 
ambitious. Classically liberal constitutions in democracies con-
sidered stable, both in political and economic terms, also fail to 
achieve optimal effectiveness, albeit to a lesser degree. As modern 
constitutions invariably establish demanding aspirations—equal-
ity, dignity, liberty, plus notions such as rule of law, transparency, 
and democracy—there will always be areas of suboptimal perfor-
mance. These may involve disadvantaged groups that do not enjoy 
full enjoyment of their rights, power centers that do not rigor-
ously submit to the parameters of transparency or the law, or even 
democratic principles that are denatured through the abuse of 
economic power. 

The image of constitutional efficacy portrayed by recent 
empirical surveys in the field of comparative constitutional law is 
anything but clear. In a seminal work, initiated in 2010 and titled 
“Sham Constitutions,” David Law and Mila Versteeg analyze the 
performance of 167 constitutions.156 For their analysis, they pulled 
normative information from several sources, giving special atten-
tion to certain directives and reports from institutions like the 
UN and watchdog NGOs. The constitutions were divided in two 
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categories: those that promise much and those that promise little. 
Subsequent to this classification, they cross referenced the norma-
tive content with the empirical data. 

The authors’ first conclusion was that the more constitutions 
promise, the more difficulty they have meeting their promises. 
Moreover, the study shows a relation among democratic maturity, 
living standards, and constitutional efficacy. At the other end, open 
and postconflict situations as well as low standards of economic 
development correspond to weaker efficacy. Clearly, these find-
ings do not challenge conventional thinking regarding the varying 
degrees of effectiveness among constitutions. Ultimately, it is dif-
ficult to determine causal relationships from this type of quantita-
tive analysis, and the authors do not seem to hold that objective. 
The study’s merit lies in the path it opened for the measurement of 
constitutional performance, which is significant in itself.

Still, understanding the causes that make one constitution 
more effective than another remains important from both theo-
retical and practical perspectives. Practically speaking, jurists who 
devote themselves to the deliberate study of the constitutional 
text, while focused on the goal of refining interpretative methods 
to reduce the margin of discretion available to those responsible 
for applying it, could be disheartened or frustrated if a good part 
of constitutional norms remain ineffective regardless. This inef-
fectiveness does not derive from a lack of normative or doctri-
nal substance, but rather from political or economic factors that 
negatively affect constitutional performance. In the same way, 
defective implementation or enforcement of the constitution also 
generates anguish for the theoreticians charged with elaborating, 
defending, or reforming it. It may lead people to ask what, in the 
end, is so important about the constitution’s design. Assuming 
that the best response is relative—“it depends”—the next question 
is clearly that of determining precisely what it depends on.
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The constitution’s performance is related to many factors 
placed along different orders—political, economic, social, and his-
torical. It also depends on the government’s institutional capacity 
and ability to collect taxes, the independence of law enforcement 
agencies, and so on. Obviously, the most ambitious constitutions—
such as those of India, Colombia, and Brazil, for example—ones 
that go beyond merely establishing the rules, procedures, and 
competencies for the exercise of political power, have the most 
difficulty realizing their normative ambitions. The discussion of 
constitutional efficacy, as we have seen, is not new. Authors as 
diverse and distinct as Burke, Hume, Lassalle, and, closer to home, 
Oliveira Viana have all emphasized the challenges of analyzing the 
issue based on ideal theories of constitutionalism.157 

CONSTITUTIONAL IDEALISM

Social contract theorists did not worry much over constitutional 
efficacy. Their enterprise was—and still is—establishing the nor-
mative parameters for the best form of government, understood 
as that to which all rational people would submit. An exception 
to this is certainly Hobbes, who was much more concerned with 
efficacy than justice and consent. While Hobbes cannot be con-
sidered as belonging to the constitutionalist tradition, it is inter-
esting to note that he clearly saw that law is meaningless where 
unenforced by the State: “Covenants, without the Sword, are but 
Words, and of no strength to secure a man at all.”158 Hence, for 
Hobbes, the first function of the social pact was to constitute the 
authority to which all means necessary for establishing social 
order should be conceded. Hobbes thus forms part of the current 
that conceives the constitution in terms of establishing order, and 
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not as an instrument to protect freedom. His model, exclusively 
repressive, focuses on the efficacy that the law possesses when 
backed by fear between its subjects and the sovereign’s capacity 
to impose authority. 

The constitutional model proposed by Locke in his Second 
Treatise of Civil Government (1690) represents a reaction to Hobbes’ 
form of organizing and justifying the exercise of power. Locke 
believed rational people would refuse to abandon the state of 
nature in which they enjoyed some rights, albeit ones without any 
external enforcement, in exchange for submission to an absolute 
sovereign to whom some, if not the totality, of their rights would 
be transferred. In Locke’s account of the state of nature, people 
recognized rights but, because people are impartial, they were 
not always willing to respect the rights of others, especially when 
a conflict arose over a piece of property. Thus, the need to cre-
ate an impartial arbiter charged with finding peaceful solutions 
and ensuring the efficacy of the right to property as well as other 
freedoms.159 Concern for the efficacy of these rights is what leads 
people to cede a small portion of their freedom to the State. This 
way, the State is able to guarantee the rights, established by law, 
that would otherwise lack protection.

Locke also considers the possibility that the civil authority 
would abuse its power in violation of the rights that it was set up 
to protect. Locke believes the risk is minimized by only allowing 
the authority to act through law. Because law is, by definition, the 
product of society’s consent as expressed by parliament, the risk 
would be reduced. Moreover, the parliament would be incapable of 
enacting a law contrary to natural rights, for these rights were not 
ceded to the authority through the social contract. His is clearly an 
abstract model in which constitutional efficacy is obtained through 
the establishment of the rule of law, which, for its part, would be 
limited by natural rights. Locke does not provide a more detailed 
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explanation of the procedures that would prevent a parliament 
from abusing its prerogatives or infringing upon the constitution. 
In his model, therefore, rights remain vulnerable. As we will see, 
this problem will only be addressed by the theory of separation of 
powers elaborated by Montesquieu and Madison.

Another response, also idealist, to the problem of the social 
pact’s effectiveness, and thus to the constitution that derives from 
it, is that of Jean-Jacques Rousseau’s The Social Contract, published 
in 1762. Unlike the theories of Hobbes and Locke, Rousseau’s 
notion of the social contract does not involve the transfer of rights 
from the citizenry to an external entity. The pact is made among 
the citizens, who themselves constitute the sovereign. This enables 
Rousseau to resolve the problem of the practical necessity of cre-
ating a government and the moral imperative against subjecting 
citizens to an external entity. Similarly, to Locke, Rousseau placed 
the enormous responsibility of expressing the general will, which 
is not to be confused with the will of the majority, on the law. The 
general will, also by definition, is a representation of the public 
interest to which everyone is morally obliged to conform. Accord-
ingly, the constitution’s effectiveness would be a necessary deriva-
tive of the democratic nature of the pact. If only, as established 
by the constitution derived from the pact, the laws that expressed 
the general will were valid, and if no one can act against their own 
will, which includes the general will, then the problem of the law’s 
ineffectiveness disappears. We would all obey the constitution and 
the laws because we would be the ones who wrote them, and it 
would be a contradiction to disobey the rules that are generated 
by our own will.160

Rousseau warns his readers, however, that the magistrates and 
those called upon in the government to apply the law will always 
band together and look out for their own interests, which often 
differ from the public interest. The citizens, meanwhile, remain 
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dispersed and isolated as each tends to their own affairs. By conse-
quence, there will be nearly constant, concerted attempts by those 
who govern to superimpose their private interests over the general 
interest of all citizens. This would be the fundamental cause of the 
degeneration of democratic constitutions. To counter it, citizens 
must remain constantly alert and united.161

To summarize, Rousseau advances two propositions regarding 
constitutional efficacy: (1) the more democratic a constitution, the 
more likely that all involved in its confection will obey it; and (2) 
the private interests of those who hold public power are the prin-
cipal obstacle blocking a democratic constitution from effectively 
serving the general interest. Only citizen participation and vigi-
lance can defend the integrity of the general will. 

As may seem apparent, the responses of Locke and Rousseau 
to the question of constitutional efficacy, while quite idealized, 
offer insights into conditions that favor or hinder robust constitu-
tional performance. Hobbes also clearly offers a response focused 
on the total effectiveness of the social contract, only in his case, 
the pact is not constitutional or even democratic. 

CONSTITUTIONAL REALISM

Montesquieu might have been the first author during the tran-
sition from the ancient to modern world to reflect directly on 
the problem of the constitution’s performance and effectiveness, 
which he did via his 1784 analysis of English government institu-
tions, The Spirit of the Laws. Montesquieu believed that the great 
virtue of English institutions lay in their capacity to confer to each 
“relevant” sector of society—the monarchy, aristocracy, and bour-
geoisie—a sphere of power within the constitutional arrangement 
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established by the Commonwealth. Hence, the sectors of society 
that, at least at that moment in history, possessed the necessary 
resources to exert effective power split the executive, legislative, 
and judiciary among themselves. As any significant state action 
required coordination among all three branches of government, 
agreement among these powerful social groups was necessary to 
set the action in motion. In fact, Montesquieu’s classic precept that 
only “power can stop power” does not actually refer to confronta-
tion among different branches of government, but rather to con-
flicts among the classes that controlled them. 

 For Montesquieu, who advocated for a moderate government 
that’s designed to preserve liberties, this system of class coordina-
tion through the institutionalization of separate powers ensured 
constitutional efficacy. Here Montesquieu opens a path for discus-
sion of the causal factors related to a constitution’s performance, 
factors involving the articulation of a society’s institutions and 
genuine seats of power. A moderate government’s political sur-
vival would depend on that government appropriately coordinat-
ing those elements, together with social and institutional ones.162

Edmund Burke, however, criticized Enlightenment thinkers 
for putting blind faith in the superiority of abstract reason over 
historical experience when conceptualizing ideal institutional 
arrangement. He also predicted that constitutions that derived 
from such abstract thinking would be unavoidably ineffective. 
In his 1791 work, Reflections on the Revolution in France, Burke 
cautions against the fragility of the constitutional enterprise 
among the French. He found the act of simply issuing a decla-
ration of rights or adopting a charter redefining the organiza-
tion and exercise of power very naïve. The new system would be 
incompatible with the actual structure of power in society, espe-
cially with regards to social hierarchy. Burke found it ingenuous 
to believe that such texts could truly change the reality produced 
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by centuries of custom, tradition, and conventions that had been 
deeply entrenched in the culture of the people, as was discussed 
earlier in this book.163

What’s more, Ferdinand Lassalle, a contemporary of Marx 
and, for a time, a supporter before migrating to the social demo-
cratic camp, also emphasized the limits of an idealist approach 
to constitutionalism that did not take into account the existing 
power centers within a given society. In a speech given at the Lib-
eral-Progressive Association of Berlin in 1862, “On the Essence of 
the Constitution,” Lasalle argued, paradoxically, something very 
similar to Burke, at least as far as the efficacy of constitutions is 
concerned. Like Burke, Lasalle analyzes constitutions not from 
a formal or legal perspective, but rather through a sociological 
lens. This enables him to perceive why what jurists convention-
ally called “constitutions” were worth little more than the paper 
on which they were printed unless they reflected the “real class 
relations” that structured society. Lassalle provoked his audience 
by asking what would happen if they hung a sign on an apple tree 
reading, “this is a pear tree.”164 It certainly would not cause the 
tree to produce pears instead of apples, and the point is that the 
power of constitutions to change society’s nature is similarly lim-
ited. If constitutions do not reflect the actual power dynamics in a 
society, especially those that control effective means of coercion, 
then they are mere formalities devoid of relevance. Unlike Burke, 
however, Lassalle was interested in progressive reform, only he 
did not see the point in imbuing constitutions with transformative 
expectations as if they were magic instruments capable of altering 
reality on their own. 

A similar debate took place in Brazil at the outset of the 20th 
century. It began with Oliveira Viana’s resounding criticism of 
the idealism Rui Barbosa wrote into Brazil’s first republican Con-
stitution in 1891. With sarcasm and even resentment, Oliveira 
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Viana starts by criticizing what he calls Rui Barbosa’s marginal 
understanding of Brazil—that is, his inability to conceive of the 
country in terms of its genuine social structures. According to 
Oliveira Viana, Rui Barbosa was “a true Englishman, brought up 
in the spirit of Oxford, Cambridge, or Eaton. […] The images that 
stirred his spirit were not scenes of Dionysian euphoria in Bahía 
but rather ones from England.”165

Blending ideas imported from English liberals together with 
others from North America and France, Oliveira Viana ridiculed 
Rui Barbosa for creating legislation that hoped to change the char-
acter and behavior of everyday Brazilians. For Oliveira Viana, the 
proposal of a republican and federal constitution conveyed Rui Bar-
bosa’s belief in the possibility of transforming the “lively agglomera-
tion of paternalistic clans” that dominated rural areas into genuine 
political parties that would strive for the common good through 
self-government. Rui Barbosa’s lifelong advocacy of civil rights, a 
career that included some heroic accomplishments, could never 
alter the destiny of “the masses [which] remained the same after 
him as had always been before him.”166 The reactionary realism of 
Oliveira Viana and Burke’s conservative historicism are, in their 
own way, highly skeptical of the capacity of institutions to attain a 
minimal degree of efficacy in a foreign or even hostile environment. 
Burke’s skepticism targeted abstract reasoning that was discon-
nected from reality while Oliveira Viana’s disdain was for arrange-
ments that came transplanted from other historical realities.

CONSTITUTIONAL COORDINATION

The skepticism generated by historicist and realist attitudes, however, 
seems to miss an important distinction. The function of modern 
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constitutions was not to stabilize political and social order. Rather, 
it was to establish a legal order structured around determined val-
ues like liberty, equality, and democracy. If the purpose was only 
to maintain or correct certain aspects of the previous order, revo-
lution or rupture with the past regime would be unnecessary, as 
would establishing a new constitution. Constitutions conceived 
during times of rupture necessarily involve ambitions for change 
with regard to the past. Those ambitions are in fact what makes 
the new order legitimate. They might be more modest and con-
strained in their promises, to use the vocabulary of David Law and 
Mila Versteeg, but they must still aspire to something new. If the 
new constitutions are a product of relatively powerful consensus 
and the material conditions for realizing the project are available, 
the task will be easier. On the other hand, if a new constitution 
is overly ambitious, if it is adopted in a climate of fragmentation 
and bitter disputes, or if economic resources are generally scarce, 
it will be more difficult to ensure the efficacy of the new charter’s 
normative ambitions.

The question is how to confront the contradiction between the 
real political and economic obstacles and the transformative objec-
tives of a new constitution. The realist responds that no attempt to 
reconcile them should even be made. When the constitution does 
not conform to the interests of the most powerful segments of 
society, it simply can never be effective. A second response, even 
more realistic than the first, is that, if such powerful segments do 
actually control what happens in society, they would never approve 
a constitution that was contrary to their deepest interests—except 
when elaborating some kind of façade constitution actually fur-
thered their goals. This may indeed be true but, as it is not always 
clear how much power each group can muster at a given moment, 
bargaining and concessions are an intrinsic part of the constitu-
tion-elaborating process. Moreover, as new constitutions inevitably 
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possess a legitimation effect and certain canonical aspects of what 
is considered a good constitution prevail, it is not impossible, and 
in fact very common, for constitutional texts to contain mecha-
nisms that go far beyond what the dominant segments and elites 
are sincerely willing to implement.

When there is no overpowering force to push through a new 
constitution, the strategy that best suits elites is protecting their 
interests by introducing mechanisms that help them block threat-
ening initiatives. Concessions to the least powerful sectors will 
only be made to the degree that they seal their commitment to 
the pact proposed by the elites. In most cases, these concessions 
take the form of explicit mention of grand principles, rhetorical 
objectives, and generous charters of rights whose efficacy is often 
subsequently frustrated by the more effective dynamics of politi-
cal coordination. The difficulty of ensuring constitutional efficacy 
will therefore always exist. What is less certain is whether consti-
tutions can be written in a way that bring it legitimacy and renders 
the ambitions that represent the concessions more easily attained. 

Without a doubt, the starting point for this discussion is James 
Madison, the first great architect of a modern constitution that 
proposed an entirely new order distinct from what was previously 
known. His objective was creating the basis for a liberal regime. 
Madison was an avid and astute reader of history and classic polit-
ical theory. He understood the preeminence of constituent power 
in the Hobbesian sense of the term and saw the urgent necessity 
of creating a Union of the former colonies for protection against 
common enemies. A Union was also necessary to reduce the 
chances of conflict among the new states. Furthermore, he sensed 
that the creation of a new State could prove to be economically 
advantageous for the agricultural, financial, and commercial sec-
tors. Creating a common customs union would reduce the tax 
burden, which could provide an initial boost for a broader, more 
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robust internal economy to develop. The need was clear. The chal-
lenge was designing the Union in such a way as to minimize the 
risk of its degenerating into anarchy or tyranny. 

Madison read Hume attentively and, therefore, was fully aware 
that merely expressing the existence of certain rights and liberties 
did not make them effective or permanent. To ensure their protec-
tion, it would be necessary to create solid barriers to prevent them 
from usurpation by the State or violation by other members of soci-
ety. That is why, at that historical moment, a consensus was reached 
regarding the necessity of separation of powers to prevent the new 
regime from gradually converting into absolute power. The Ameri-
can revolutionaries had assimilated into their ideological repertoire 
Montesquieu’s assertion that liberties could only be safeguarded by 
dividing power. Madison and his contemporaries, however, did not 
find themselves in the country England facing the relatively stable, 
long-standing estates of the British realm. Montesquieu’s idea of a 
mixed government that distributed government functions among 
the classes, therefore, required modification. In No. 51 of Madison’s 
Federalist Papers, we find the explanation:

To what expedient, then, shall we finally re-
sort, for maintaining in practice the neces-
sary partition of power among the several 
departments, as laid down in the Constitu-
tion? The only answer […] [is] by so contriv-
ing the interior structure of the government 
as that its several constituent parts may, by 
their mutual relations, be the means of keep-
ing each other in their proper places.
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Accordingly, to each of the branches of government should be 
conferred:

constitutional means and personal mo-
tives to resist encroachments of the others. 
[…] Ambition must be made to counteract 
ambition. The interest of the man must be 
connected with the constitutional rights of 
the place. It may be a reflection on human 
nature, that such devices should be neces-
sary to control the abuses of government. 
But what is government itself, but the great-
est of all reflections on human nature? If 
men were angels, no government would 
be necessary. If angels were to govern men, 
neither external nor internal controls on 
government would be necessary. In fram-
ing a government which is to be adminis-
tered by men over men, the great difficulty 
lies in this: you must first enable the gov-
ernment to control the governed; and in 
the next place oblige it to control itself. A 
dependence on the people is, no doubt, the 
primary control on the government; but ex-
perience has taught mankind the necessity 
of auxiliary precautions.167

This passage—which constitutes one of the primary if not the 
central principle of modern constitutionalism—clearly reveals 
Madison’s intent to arrange institutions mechanically, such that 
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the interaction of the different elements facilitates adequate con-
stitutional functionality. Instead of forces subject to the laws of 
physics, the energy that passes from one part to another derives 
from human activity. The aim is channeling it in a way that pre-
vents people from usurping the freedoms of others. Madison thus 
acknowledges the vices most commonly associated with human 
nature in his institutional arrangement, which is meant to protect 
aspirations like freedom and republican governance. 

Madison’s constitutional architecture, clearly inspired by both 
Hume and Montesquieu, created real incentives through its insti-
tutional design that favor effective protection for the rational con-
stitutional models developed by authors like Locke. By creating 
those incentives, Madison imbued the constitution with the power, 
if properly conceived, to contribute to its own efficacy by favoring 
political coordination without neglecting protection of freedom. 
This idea of using the constitution to favor political coordination, 
an idea already present in the work of Montesquieu and Madison, 
is at the center of contemporary realist constitutionalism. Russell 
Hardin, following Madison’s thinking, resists the idea that people, 
organizations, political parties, and so on, will submit to the con-
stitution out of respect for an abstract notion of consent, namely 
because a significant portion of them played no part at all in the 
elaboration and approval of the constitutional text itself. Submis-
sion to the authority of the constitution is achieved, in his view, 
through acquiescence, a parameter that is both more modest and 
concrete. As long as it remains in the interest of people, organiza-
tions, and social classes to participate in the process of coordinat-
ing their relations and conflicts in conformity with the rules and 
institutions established by the constitution, those rules and insti-
tutions will tend to be effective. 

As Hardin reminds us, “establishing a constitution is a massive 
act of coordination that, if stable for a while, creates a convention 
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whose maintenance depends on its self-generating incentives and 
expectations.”168 Success is dependent on the capacity of the ini-
tial act of coordination to create incentives that make it so that 
following generations continue to find it in their interest to fol-
low the rules of constitutional coordination in settling disputes 
and resolving differences. It would be an error to assume that a 
skeptical view of a constitution’s capacity to effect social change is 
incompatible with a more ambitious vision of democratic consti-
tutionalism that establishes objectives for the community to reach. 
What can be deduced from the theory of political coordination, 
however, is that a constitution’s success and even, I would hazard, 
that of each of its mechanisms, depends on the acquiescence of 
the various sectors of society and its institutions. By acquiescence, 
I mean that the predominant majority of stakeholders continue to 
lend credence to the belief that coordinating conflicts and pursu-
ing one’s ambitions in accordance with the rules and procedures 
laid out by the constitution is worth the effort and costs that doing 
so requires. To the degree that these groups harmonize their dis-
putes through the procedures established by the constitution, the 
constitution will have reaffirmed its status as an effective instru-
ment of coordination.

Hardin’s thesis does not define the constitution as an instru-
ment of coordination, but it does argue that the effectiveness of a 
constitution is directly related to its capacity to operate efficiently 
enough to foster coordination. Unlike normative constitutional 
theories, the concern is not with what the constitution ordains. The 
content of any particular constitution may be deemed good or bad 
along several axes, but from the perspective of constitutional effec-
tiveness, “quality” is gauged in terms of the constitution’s retention 
of commitment and support from the vast majority of political 
actors. Where it fails to retain commitment, the constitution will 
be violated, or its procedures will be altered. In case of violation, 
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the constitution must be deemed unsuccessful. In case of altera-
tion, the constitution will have proven its capacity for adaptation. 
As power dynamics are in constant flux, successful constitutions 
require mechanisms of coordination that enable the government 
to adapt to those changes by shifting economic and other policies, 
or going even further by altering rules of social organization and, 
in exceptional cases, the very norms of the constitution. Even if a 
constitution provides such adaptability, yet powerful actors arrive 
to the conclusion that the pact no longer represents a sure instru-
ment for coordination, it becomes vulnerable.

Although the coordination thesis helps us better understand 
why constitutions meet with greater or lesser success in terms of 
realizing their normative aspirations in varying political circum-
stances, it does not offer any substantive parameter for gauging 
the normative “quality” of a constitution—that is, what makes 
one constitution more just and democratic than another. Judging 
which constitution is best in those terms is not its objective. The 
objective of the coordination thesis is attaining acquiescence, not 
consent, and possessing efficacy, not validity. Because a constitu-
tion is by nature normative, it will not be compatible with any 
type of political coordination. A legal order can only be consti-
tutional if its structure for democratic governance derives from a 
superior norm, one that limits the arbitrary exercise of power and 
protects a defined set of rights. With this in mind, we might invert 
Harden’s phrasing by affirming that, while a constitution’s success 
will depend on its capacity to facilitate political coordination, not 
every effective system of political coordination can be considered 
constitutional. For a legal order to be considered constitutional, 
it must also provide for democratic process, restrict the arbitrary 
use of power, and protect rights.
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PROVIDING THE MEANS FOR DEMOCRACY

When the commitment to democratic values recedes or populist 
and intransigent discourse arises, so do concerns for the constitu-
tion’s capacity to coordinate political struggles, ensure rights, and 
enforce the separation of powers. The worry is that the democratic 
system itself may undergo severe erosion, which may lead to col-
lapse. We might ask ourselves if there are mechanisms that enable 
democratic, pluralist constitutions to survive by fostering coordina-
tion among groups that have ceased to accept the rules established 
by the constitution or stopped respecting their limits. Clearly, con-
stitutions cannot save themselves, as Steven Levitsky and Daniel 
Ziblatt emphasize in their book, How Democracies Die.169 If no one 
stands up in their defense, their mechanisms for self-protection 
provide scant protection against abuse of their own clauses. There is 
a constant need, as Rousseau would remind us, to apply pressure to 
the system of political coordination so that the primary actors con-
tinue to comply with what they agreed to in the constitutional pact. 

Stephen Holmes, another representative of the new realist cur-
rent of constitutional thought, argued that constitutional efficacy 
is related to the effectiveness of self-commitment as a means of 
leveraging power. According to Holmes, placing voluntary limits 
on sovereign power is a highly effective strategy to obtain the trust 
and cooperation of the subjects meant to follow the rules. Holmes 
starts with Machiavelli’s thesis that “governments are driven to 
make their own behavior predictable for the sake of cooperation,” 
and “tend to behave as if they were ‘bound’ by law, rather than 
using law unpredictably as a stick to discipline subject popula-
tions, […] because they have specific goals […] that require a high 
degree of voluntary cooperation.”170

Accordingly, governments strategically comply with con-
stitutions and respect democratic procedures and concessions 
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formalized through the establishment of protected rights in order 
to obtain cooperation from certain groups necessary for them to 
hold on to and extend their power. Although governments do not 
always comprehend this, obtaining cooperation entails fewer costs 
than obtaining obedience through coercive methods. Because of 
the high cost of coercion and the constant threat of social insta-
bility that it generates, astute governments seek the support of 
specific social groups. They obtain their support by including 
them, to a greater or lesser degree, in the system of protections 
ordained by the constitution. In exchange for their cooperation, 
these groups benefit from the additional predictability the system 
provides, participation in the determination of the collective will, 
and a share of the wealth generated by society. Their inclusion in 
these advantages in exchange for their cooperation will always be 
asymmetrical and proportional to each group’s power. The stron-
ger they are, the more constitutional protection they will be able 
to extract from the sovereign.

The emancipatory project launched by the Enlightenment, 
of which democratic constitutionalism is the main institutional 
manifestation, requires continuous inclusion of social groups in 
the political system, both in terms of the rights protected and 
the distribution of resources and wealth that are made available 
by constructing an organized society. Tocqueville perceived this 
tendency as early as the mid-18th century when he spoke of the 
inexorability of the struggle for equality. The sovereign’s need for 
cooperation from various sectors of society is ancient. In medieval 
times, the sovereign made pacts conferring privileges and guaran-
tees to obtain the support of the most powerful groups, without 
which collecting taxes or raising an army, both indispensable for 
the maintenance of order, would be impossible. The Magna Carta 
is a symbolic example of the concession of privileges in exchange 
for cooperation. 
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T.H. Marshall offers a clear description of the evolution of 
citizenship in Western nations through the successive inclusion of 
new social classes into the constitutional pact in his classic 1949 
essay, “Citizenship and Social Class.” Obviously, the powerful did 
not extend citizenship rights to new classes out of sheer generos-
ity. They were motivated by the need to consolidate authority and 
interests. War, economic growth, and the need for social harmony 
drove them to seek the cooperation of broader and broader seg-
ments of society. Violence, the arbitrary exercise of power, and 
threats can all be used to obtain submission, but they rarely lead 
to voluntary cooperation and integration. In addition to costly, 
such methods induce social instability. Self-constraint is more effi-
cient: “If limited power never produced greater power, constitu-
tions would never have played the important role that they have so 
obviously played and continue to play in political life.”171

As societies become more democratic, cooperation requires a 
higher degree of inclusion in the constitutional pact, which does 
not involve merely extending rights and the vote to more people 
while creating additional requirements that make government 
action more predictable and subject to the rule of law. Imple-
menting periodic, universal elections that allow for alternance of 
those in power enabled rulers to secure the adhesion of the work-
ing classes to the bourgeois democratic system and abandon the 
revolutionary strategy for social change. With the power obtained 
from entry into the political system, the disadvantaged classes were 
able to demand and extract other benefits, such as social rights, 
which would have been unimaginable in a liberal regime without 
universal suffrage. 

Still, even in a considerably democratic regime, the govern-
ment does not require the cooperation of every sector of society, or 
at least not to the same degree, which means it has no incentive to 
treat everyone as perfect equals. Different groups in every society 
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have disproportionate access to political and economic resources. 
The path to and form of inclusion in the constitutional pact will 
inevitably be asymmetrical. Furthermore, formal inclusion does 
not imply symmetrical compliance with the respective obligations, 
for the most powerful sectors of society will have more influence 
over the agencies responsible for enforcing the constitution. 

Here we have the paradox faced by many democratic regimes 
in countries with high degrees of social inequality. Although 
the constitution may be generous, partially for symbolic reasons 
meant to obtain the cooperation of newly included classes, the 
government, and even the most powerful groups, often do not 
see themselves as compelled to respect their constitutional obli-
gations. Because the cost of enforcing compliance with constitu-
tional obligations is disproportionately higher for certain mem-
bers of society than others, the constitutional pact will never be 
fully impartial, a situation that favors, in practice, those who pos-
sess enough power or resources to take advantage of the asymme-
tries. The real question is therefore not whether a given constitu-
tion is effective or not, but understanding for whom it is effective. 

In arguing that constitutions “reflect and perpetuate power 
asymmetries in society,” Holmes is not seeking to dissolve the dis-
tinction between “autocratic and democratic political systems.”172 
Rather, he is calling attention to the fact that, like any other tool of 
power, constitutions are elaborated and implemented by the most 
influential sectors of society, and those sectors naturally employ 
them in their favor. Notwithstanding, Holmes does recognize that, 
at a specific moment in history, “the word ‘constitution’ shook off 
its association with the status quo” in the service of causes that 
were more progressive than the elites would normally be disposed 
to accept.

Constitutions that originate in emancipatory processes, ones 
that are obliged to make concessions reflecting the transformative 
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ambitions of disadvantaged groups in exchange for their coopera-
tion and legitimacy, incorporate mechanisms that can be used to 
advance the realization of those ambitions. This can be observed 
clearly via the nearly constant attempts to frustrate such progress 
by the groups forced to make the concessions. For a constitu-
tion, however modest in its ambition, if it aspires to confer any 
legitimacy at all, it must incorporate basic notions of justice and 
democracy into its fold. Otherwise, the charter merely represents 
a collection of instruments for domination. Furthermore, because 
these principles are not neutral, there is always room to expand 
emancipation once the vulnerable sectors have learned to wield 
their new freedoms in the political sphere.173

By definition, constitutions represent superior law, and thus 
require higher barriers that protect them from modification, 
which creates an additional burden for those who seek to make 
changes. In fact, however, even the most robust constitutional 
norms require political pressure to influence the behavior of those 
in power. We must never forget that there is no higher author-
ity outside society that can guarantee the constitution’s effective-
ness. The judiciary, although it performs the function of external 
authority in many cases, remains an internal part of the constitu-
tional construction, just as the executive and legislative branches. 
The arrangement of incentives might, at certain times, incline 
the judiciary toward protecting rights, even against powerful 
interests. Yet the fundamental responsibility for guaranteeing the 
proper performance or effectiveness of the constitution cannot 
be consigned to the justice system alone. The efficacy of a great 
many of a constitution’s elements relies on pressure from soci-
ety, political action, and government initiatives. The government 
must not stop passing laws, collecting taxes, and building schools. 
At the same time, care must be taken to prevent the government 
from acting arbitrarily or abusively and to the detriment of the 
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disadvantaged. This concern is the reason for Holmes’ “instruc-
tion,” which in many aspects resembles Rousseau’s notion that the 
effectiveness of a democratic constitution depends, above all, on 
the political organization of the governed in such a way as to force 
the government to pay due respect to the rights enumerated in the 
constitution and conduct its affairs in compliance with the limits 
established by it.
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3.  THE 1988 CONSTITUTION: FROM “MAXIMIZING COMPROMISE” 
TO CONSTITUTIONAL RESILIENCE

Although true that ready-made recipes exist for every taste, writ-
ing a constitution is no easy task. The available models include 
lean constitutions for classic economic liberals and expansive ones 
for social democrats. There are innumerable institutional arrange-
ments too. Varieties of forms of government, electoral and politi-
cal party systems, models of constitutional review, rights regimes, 
and ways of distributing power between national and subnational 
entities exist, in addition to a wide range of accessories that consti-
tutions may or may not embrace. Once implemented, these insti-
tutional arrangements, in all their combinations, are continuously 
tested by internal tension and external pressure, resulting in a rich 
collection of either successful or failed experiments that reaches 
far back in history. With all the aggregate of historical experience, 
one would expect that making the most appropriate institutional 
choices when putting together a new constitution would not be 
excessively complicated for a group of specialists or even knowl-
edgeable politicians working in good faith.

Roberto Campos, the most prominent liberal economist to 
participate in the 1988 constitutional process, expressed trepi-
dation at the idea of turning over such an ambitious mission to 
an assembly of parliamentarians because he feared that each of 
them would feel “an irresistible temptation to write into the con-
stitutional text their own utopia.”174 Campos questioned the deci-
sion to not follow the example of any successful experiment. In 
his opinion, “the ideal situation is that of England. […] The sec-
ond-best is that of America.”175 The idea of importing a successful 
model was nothing new in Brazil. Indeed, the country’s republican 



138   |   OSCAR VILHENA VIEIRA

life began with men whose eyes looked northward. This was at 
the end of the 19th century when people close to Rui Barbosa, 
well-versed in comparative law, put together a constitutional proj-
ect inspired by the North American model. Their hope was that 
adopting the institutions of the United States would ensure Brazil 
a similar fate. Indeed, transplanting institutions without sufficient 
heed for the differences in circumstances has long tempted and 
continues to tempt peripheral nation-states.

This is one reason that it is not easy to disagree with the decla-
ration that making a constitution is akin to a “dangerous sport.”176 
Directly borrowing a model from another country can prove highly 
frustrating. If the resulting arrangement does not adequately reflect 
the political forces that it attempts to coordinate, the economic 
structure within which it is placed, or the society that it intends to 
regulate, its chances for success are slim to none. Adopting pre-
fabricated models might be attractive to those seeking a façade 
constitution that would deflect criticism—like, for example, what 
happened with 19th century pro-slavery Brazilians who backed 
measures popularly termed “for the English to see,” but which 
they later left unenforced. However, when a society is facing seri-
ous challenges that make reorganization an utmost necessity, and 
it chooses to undertake the task democratically, that society must 
dig deep into its own experience to come up with the institutional 
arrangement that has the best chance of success.

This does not mean that the experience of other societies 
should be ignored. The lessons to be drawn from political science, 
comparative constitutional law and, above all, history, certainly 
merit attention. In the end, after all, there exists no “legal labora-
tory” where laws and legal innovations can be “tested” before they 
are attempted in the real world. For that reason, everyone involved 
in the design of institutions must be attentive to the experiences 
of similar institutions in other circumstances. This attentiveness, 
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however, must go hand in hand with a clear awareness of the dif-
ferences in the political, economic, and social contexts where those 
experiences took place. What worked in one set of circumstances 
may not work in another. The presidential system of government, 
for example, has proven relatively stable in the United States for 
more than two centuries, yet in Latin America, many scholars 
believe presidentialism has had an opposite, destabilizing effect. 

A yet greater challenge than choosing the right set of institu-
tions is designing effective institutions for a specific society. The 
challenge lies in ensuring that the proposed institutional solutions 
incorporate principles of justice and democratic values to which 
the relevant political actors genuinely commit, not to mention the 
social groups whose lives the constitution will directly impact. 
While the constitution is a legal document whose clauses gen-
erate sanctions and incentives for people and agencies to model 
their behavior in accordance with predetermined norms, it is first 
and foremost a political instrument that depends on the genu-
ine commitment of those affected by it in order to be effective. In 
this sense, as Hardin emphasized, the establishment of a constitu-
tion is an act of massive political coordination that, when success-
ful, creates incentives for political actors to pursue their interests 
without violating the rules.177

The project of political macrocoordination, carried out by 
Brazil’s National Constituent Assembly over the course of twenty 
months during 1987 and 1988,178 yielded an extremely ambitious 
constitution both in terms of the objectives it set for society and for 
the Brazilian State. It boasts a lengthy charter of protected rights and 
puts in place a highly consensual form of government.179 In ideo-
logical terms, it seeks to conjugate the traditional national develop-
mentalist discourse with a fresh pluralist tone that blossomed dur-
ing the country’s return to democracy. From a formal perspective, 
the extensive, detailed, and ubiquitous document strove to regulate 
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every major aspect of Brazilian political, economic, and social life. 
The text is also distinctive for the robust mechanisms incorporated 
to protect the work of the Constituent Assembly.

The elaboration of the 1988 constitution poses two intriguing 
questions. The first is why a parliamentary Constituent Assembly, 
in which most members were professional politicians who would 
go on to work in Congress or the executive branch, produced 
such a comprehensive text that placed so many limits on everyday 
political action? Why did experienced political operators choose 
a constitution that restricts, on several levels, the discretion of 
the legislature and the executive to handle the essential task of 
politics, the power to arbitrate distributive conflicts and make 
consequential decisions in areas ranging from the economy and 
administration to public morality, criminal policy, and so on? By 
constitutionalizing so many “public policies,”180 that is, by trans-
forming policy questions into constitutional norms, the Constitu-
ent Assembly shifted to the judiciary and other legal agencies, 
the responsibility that had traditionally belonged to the political 
branches. Moreover, the new constitution reinforced the judiciary 
and conferred new sweeping competences to the Public Minis-
try in addition to unprecedented powers for the STF. All of these 
powers were transferred to the legal establishment from tradi-
tional political sectors. Assuming that the politicians were acting 
rationally and sought to maximize their interests, what possible 
explanation is there?

A second apparently paradoxical question about the Brazilian 
constituent process is why the document produced by this con-
gressional body, which was composed predominantly of moderate 
and conservative politicians who were charged with producing a 
text that would be spared the scrutiny of popular ratification, was 
so progressive. The final product contrasts starkly with the aggre-
gate profile of its authors. 
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The explanation for these two counter-intuitive movements of 
the Assembly involves several factors, especially the following: the 
high level of distrust among political actors; the intensity of civil 
society and interest group participation during the initial stages of 
the Constituent Assembly; the adoption of regimental rules that 
favored the inclusion of minority interests in the constitution’s first 
draft; the absence of either a comprehensive template prepared by 
experts in advance or any hegemonic political disposition to initi-
ate or serve as a unifying theme for the proceedings to follow; and 
elevated party fragmentation (both among and within parties). It 
is also important to take into consideration the impact of Brazil’s 
political culture—entrenched corporativism articulated through 
patrimonial networks and broad adherence to developmentalist 
ideology—on such a massive coordination of a political process. 

THE TRANSITION

The notion that Brazil needed a new constitution materialized as a 
reaction to the authoritarian regime that based its power on force, 
institutional acts, decrees, and charters imposed in 1967 and 1969. 
Those charters never truly limited government power, as the ensu-
ing succession of “institutional acts” (rule by decree) fundamen-
tally prove. The opposition to the charters, organized around the 
MDB party, a political omnibus of often-inconsonant interests, and 
a variety of civil group organizations, demanded that the regime of 
exception be replaced through a process of reconstitutionalization 
that would reestablish the rule of law and democracy. 

The first document issued by the MDB that spoke of the need 
for a new constitution to supersede the authoritarian regime was 
the “Recife Letter” of 1971. Sérgio Rocha, in his rich retracing of 
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the paths leading to the 1987-88 Constituent Assembly, reminds us 
that the reconstitutionalization strategy did not enjoy unanimous 
support within the MDB.181 Moderate factions felt that removing 
the remaining vestiges of the authoritarian apparatus together with 
a few reforms to the 1969 charter imposed by the military would 
be enough to return the country to the democratic path it had fol-
lowed up until the 1964 coup. The decision to support the call for 
a constituent assembly only crystallized within the MDB in 1977, 
following a stiff set of authoritarian government measures known 
as the “April package.”182 These measures were meant to strengthen 
the government’s position vis-à-vis rising opposition. Among 
them were an extension of the presidential mandate from five to 
six years and the creation of so-called “bionic senators” who would 
bypass the popular vote in the 1978 elections.

The MDB’s position was also influenced by various civil soci-
ety organizations that saw the constituent process as indispensable 
to the reconstruction of democracy. On August 8, 1977, standing 
at Largo São Francisco, the iconic square facing the University of 
São Paulo School of Law, Gofredo da Silva Teles Jr. read aloud the 
“Letter to Brazilians,” which criticized harshly not only the mili-
tary regime but, above all, the April Package which was unconsti-
tutional even under the terms of the military regime’s own 1969 
charter. The letter argued that human rights, the rule of law, and 
democracy could only be reinstituted through a new constitution 
and that solely the people, through a constituent assembly, could 
legitimately adopt such a text:

It is often said that the Constitution is a 
product of Power. Yes, the Constitution is 
the work of the Constituent Power. But what 
must be added immediately is that the Con-
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stituent Power belongs to the People, and to 
the People only. […] Just as the validity of 
laws depends on their conformity with the 
precepts of the Constitution, the legitimacy 
of the Constitution can be evaluated to the 
degree that it reflects the socioeconomic 
realities of the community for which it was 
made. […] We declare illegitimate the Con-
stitution established by any authority other 
than the National Constituent Assembly 
[…].183

A campaign was thus launched for the reconstitutionaliza-
tion of the country, one strongly embraced by a progressive group 
of legal professionals, many of whom were involved in the legal 
defense of political prisoners and the restoration of curtailed civil 
liberties. As José Carlos Dias recalls, the São Paulo Lawyers Asso-
ciation (AASP) organized countless campaigns, with the help of 
jurists like Márcio Tomás Bastos and Miguel Reale Jr., to sensitize 
colleagues across the country to the need for a new constitution. 

Then, following Raymundo Faoro’s election as president of 
its federal council in 1977, the Brazilian Bar Association (OAB), 
which had originally supported the 1964 coup, began to distance 
itself from the regime. Faoro, author of the classic work Os donos do 
poder (The Powerholders), believed redemocratization should begin 
by reinstating habeas corpus protections and passing an amnesty 
law. He thought a constituent assembly should only be held at 
some future point. The OAB only officially joined forces with those 
in favor of the constituent process at the beginning of the 1980s, 
after Bernardo Cabral had taken over as the Bar’s president. Cabral 
would go on to serve as the Constituent Assembly Rapporteur.184
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At the end of the 1970s, a new political force also emerged in 
Brazil. A series of strikes that began in the industrial zones sur-
rounding São Paulo (Santo André, São Bernardo, and São Caetano, 
the region known as “The ABC”) and then spread across the entire 
country marked the arrival of a labor movement, led by Luiz Inácio 
Lula da Silva, onto the national stage. Its opposition to government 
controls further destabilized the military regime and forced the 
business community into labor negotiations. Meanwhile, the Cath-
olic Church, which had supported the 1964 coup, began to criti-
cize the regime of exception more and more sharply. Its criticism 
escalated after the creation, in 1972, of Commissions of Justice and 
Peace in the cities of São Paulo and Recife under the leadership of 
Cardinals Paulo Evaristo Arns and Hélder Câmara, respectively. 

Internal fissures within the military regime created an open-
ing, following the election of General Ernesto Geisel as president 
by the Electoral College in 1974, for dialogue between the author-
itarian regime and the civil and religious leaders of the opposi-
tion movement. Prominent figures who left the regime such as 
Teotônio Vilela, Severo Gomes, Leitão de Abreu, and Petrônio 
Portela, played an important part as well. The swelling dissent cul-
minated in the passing of the Amnesty Law, the end of the two-
party system in 1979, and the decision to resume direct elections 
for state governors, the first of which was held in 1982. Lastly, as 
economic woes deepened, dissatisfaction among business sectors 
further eroded support for the military regime.

The 1982 elections for state governors cemented the trend of 
rising opposition that had begun with the 1978 legislative elections. 
The victories of Franco Montoro in São Paulo, Leonel Brizola in Rio 
de Janeiro, and Tancredo Neves in Minas Gerais were not only sig-
nificant because they provided the opposition with electoral col-
lege votes among the most important electoral colleges in the coun-
try. Besides underscoring the irreversibility of the opening toward 
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democracy, these victories produced an institutional foundation 
upon which the movement for democratization could be mobi-
lized. These circumstances led Dante de Oliveira, a young mem-
ber of Congress from the Brazilian Democratic Movement Party 
(PMDB) in the state of Mato Grosso, to propose a constitutional 
amendment on March 2, 1983. The objective of the amendment 
was simple: reestablish direct elections for the presidency. The 
force of the movement that sprung up around the proposal took 
everyone by surprise. Under the banner, “Direct Elections Now!” 
(Diretas já!), broad swaths of Brazilian society filled the streets in 
unprecedented demonstrations, calling for the end of the mili-
tary regime and for the right to choose their president. On hastily 
erected platforms in public spaces across the country, intellectu-
als, artists, social leaders joined politicians from a broad range of 
opposition parties that had sprung up after the official two-party 
system ended. One such potent public showing brought Ulysses 
Guimarães, Luiz Inácio Lula da Silva, André Franco Montoro, 
Leonel Brizola, and Fernando Henrique Cardoso, two of whom 
would eventually be elected to the Presidency and all of whom were 
renowned in their own right, to a historic rally at São Paulo’s Praça 
da Sé on January 25, 1984. 

Under pressure from the military, which had encircled the 
National Congress to keep protestors from entering its galler-
ies, the amendment for direct presidential elections fell 22 votes 
short of the two-thirds majority needed for approval. The ensu-
ing political and social frustration was enormous, and moderate 
opposition leaders leapt at the opportunity to leverage the sen-
timent for support from members of the Electoral College. The 
prospect of being defeated through a system of its own making 
caused further division within the ruling party. The Social Demo-
cratic Party (PDS) had by then succeeded the Arena party as the 
military government’s base of political support. Following this 
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period of internal strife, the PDS nominated Paulo Maluf, a for-
mer governor of São Paulo state, as its presidential candidate. In 
response, José Sarney, who at the time served as party president, 
split from the PDS and formed a new political entity, the Liberal 
Front Party (PFL). 

The opposition’s moderate camp joined the PFL splinter to 
form the ‘Democratic Alliance’185 (Aliança Democrática), nomi-
nating Tancredo Neves, governor of the state of Minas Gerais, as 
its candidate for president, with José Sarney for vice president. 
The move was seen by many as yet another “coup by conservative 
political elites,” plotted after the “Direct Elections Now!” move-
ment mobilized the country against them. With the blessing of 
important opposition leaders like Ulysses Guimarães, president of 
PMDB—the main opposition party during the military regime—
and the recently elected governor of São Paulo, Franco Montoro, 
Tancredo Neves capitalized on the political energy of the “Direct 
Elections Now!” movement. To obtain support from the most pro-
gressive political sectors for his indirect presidential bid through 
the Electoral College, Tancredo promised, among other things, to 
convene a constituent assembly. The move worked, and Tancredo 
was elected over Maluf.

On January 15, 1985, immediately after his victory in the Elec-
toral College, Tancredo Neves gave a speech calling for a national 
debate on a new constitution. No clarification was given as to the 
process to be followed or the type of constitution to be formulated. 
The announcement triggered numerous initiatives all over Brazil, 
adding to the debates already under way between jurists and other 
leaders. The constituent process became the catalyst for a wide-
ranging debate on the challenges facing Brazilian society.186 In Febru-
ary 1985, many of these initiatives came together to form the “Pro-
Popular Participation Plenary in the Constituent Assembly,” which 
would eventually have significant impact on the Assembly’s first 
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phase. Tancredo Neves himself, at the request of Senator Afonso 
Arinos de Melo Franco, a senior conservative dissenting politician, 
agreed to create a Commission of Constitutional Studies to gather 
proposals and prepare a first draft from which the Constituent 
Assembly could work. Partly because of complications arising from 
the precipitous death of Tancredo Neves, however, that commission 
would not start its work until July, some five months later.

The day before his inauguration as president, Tancredo expe-
rienced acute stomach pains and was taken to the hospital, where 
he was diagnosed with diverticulitis. He never recovered. When he 
passed away 39 days later, it was unclear who should assume 
the presidency. Should it be the vice president-elect or the sitting 
president of the Chamber of Deputies? The legal conundrum 
caused deep tension that was resolved through informal consul-
tation with civic and military leaders and the acquiescence of the 
STF. Approached by General Leônides Pires Gonçalves, Chief of 
the Armed Forces, STF Justice Moreira Alves called his fellow 
justices to join him in his apartment for an informal meeting. 
With only Justice Sydney Sanches dissenting, the other members 
of the Court endorsed the legality of conferring the presidency 
on vice president-elect José Sarney.

Sarney took office on March 15, 1985. Ulysses Guimarães, 
president of the PMDB, immediately brought him the “New Repub-
lic” plan for government, issued by the Tancredo-Sarney cam-
paign, which included the call for a National Constituent Assem-
bly. Ulysses also initiated congressional proceedings to remove the 
rubble from the authoritarian regime in partnership with Fernando 
Lira, whom Tancredo had nominated as Minister of Justice and Sar-
ney had duly appointed. 

The defeat of the “Direct Elections Now!” amendment and the 
accession to the presidency, due to Tancredo Neves’ death, of José 
Sarney, a former leader of the Arena party, the military regime’s 
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original political organ, caused enormous frustration. The frustra-
tion was felt not only among the population at large but also by 
the progressive wing of the political class. Furthermore, it intensi-
fied distrust, between political parties and other social sectors, for 
the transition process, which would subsequently be confronted 
by the constituent process.

THE CONSTITUENT MOMENT

Sarney’s inauguration thus took place in a climate of extreme 
political and social frustration. The Constituent Assembly became 
the focal point where forces seeking to transform Brazilian society 
and its State devoted their energies. At the time, politicians and 
especially jurists intensely debated the proper procedure for con-
vening a constituent assembly. On one side, conservative politi-
cians and jurists, many of whom had been Sarney supporters since 
his time in the conservative UDN party and who included Afonso 
Arinas and Célio Borja,187 felt that holding a sovereign assem-
bly elected for the occasion was unnecessary. Given the peaceful 
nature of the transition, one that had not seen institutional break-
down, they believed it sufficient to empower the National Con-
gress with the competence to reform the 1969 charter. This notion 
was expressed by their proposal for an “instituted constituent 
assembly.” Behind this legal argument clearly lay a desire to keep 
the reconstitutionalization process under the control of profes-
sional politicians and “jurists of the Crown,” a term used for legal 
scholars and civil servants in the judiciary who build their careers 
by serving well whoever is in power at the time.

The group, composed of civil society leaders and the so-called 
“authentic members” of the official PMDB opposition, along with 
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representatives of more progressive sectors, demanded an auton-
omous constituent assembly consisting of representatives exclu-
sively elected to serve on it. Raymundo Faoro’s influential 1981 
work, Constituent Assembly: Legitimacy Recovered,188 convinc-
ingly argued that only a genuine constituent process could bestow 
legitimacy on the reconstructed Brazilian State. In Faoro’s view, 
merely reforming the existent text was insufficient; an entirely 
new constitution had to be drawn up. Nor could the powers con-
stituted by the previous charter restrict or limit the Assembly in 
any way. From a strategic point of view, this position could have 
been motivated by the desire to shield the Constituent Assem-
bly from President Sarney’s interference. It sought, to the highest 
degree possible, to prevent, or at least mitigate, the role of profes-
sional politicians and give more voice to social leaders, seen as a 
way to create a climate more conducive to genuine constitutional 
deliberation. Hypothetically, such an environment would be more 
favorable for the construction of the political rules and principles 
of justice that would govern a democratic society in the future.

In June 1985, the progressives suffered yet another blow. Presi-
dent Sarney issued a proposal for a constitutional amendment that 
would allow him to convene a congressional constituent assem-
bly—the “instituted Constituent Assembly” proposed by Sena-
tor and Jurist Afonso Arinos de Melo Franco. The objective was 
to leave the task of revising the Constitution in the hands of the 
political establishment, removing significant participation from 
social sectors. As the government structure in place remained 
highly concentrated on the Executive, this would mean that, for 
all practical purposes, Sarney would dictate the new constitution.

Meanwhile, Flávio Bierrenbach, a PMDB congressional repre-
sentative from São Paulo associated with the authors of the “Letter 
to Brazilians” and Rapporteur of the presidential amendment in the 
Chamber of Deputies, presented an alternative proposal that went 
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in the opposite direction. It called for a plebiscite through which 
the people would decide whether the constituent assembly should 
be congressional or elected for the occasion, in addition to several 
other procedures that would differentiate the constituent assembly 
from ordinary legislature. When his proposal was defeated, Bier-
renbach suffered the embarrassment of being forced by Ulysses 
Guimarães to resign as Rapporteur. On November 27, 1985, the 
government’s proposed amendment was approved, which deter-
mined that the National Congress, following the elections sched-
uled for November 1986, would have constituent power.

President Sarney, as mentioned earlier, fulfilled Tancredo’s 
promise to convene a Provisory Commission for Constitutional 
Studies on July 18, 1985. The commission was called the Arinos 
Commission in honor of the man to whom the idea was attrib-
uted among official circles, while others preferred to call it the 
“Commission of Notables”—an ironic jab at the elitist profile of 
most of its members. The Arinos Commission, notwithstand-
ing, surprised everyone by presenting a progressive proposal that 
belied expectations. In addition to calling for the rights prioritized 
by social democrats, it proposed a parliamentarian regime and 
reduced the presidential mandate to four years. The proposition 
submitted to President Sarney was so unexpected that he refused 
to forward it to the National Congress as representing the Execu-
tive’s recommendation. For that reason, the Commission of Nota-
bles report did not play an official role in the new constitution’s 
elaboration, yet Sérgio Rocha’s detailed research suggests that the 
text circulated intensely among the members of the Constituent 
Assembly and held some influence.189

Several members of the Commission, as well as scholars 
who have analyzed its work, ascribe the paradoxical result to a 
depreciatory attitude toward the Commission’s task expressed 
among its most conservative members.190 They also highlight 
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the influence of Professor José Afonso da Silva on the final draft. 
Da Silva, an influential and progressive scholar from São Paulo, 
would go on to serve as Senator Mário Covas’ direct adviser 
during the constituent process, which allowed him to leave an 
even deeper imprint on the 1988 Constitution. 

INITIATING THE CONSTITUENT ASSEMBLY

Elections to the Constituent Assembly, open to all political par-
ties, took place on November 15, 1986, and the Assembly con-
vened for the first time on February 1, 1987. Election results were 
influenced by the implementation of the Cruzado Plan, which had 
replaced the country’s currency with a new one in an attempt to 
rein in inflation and stabilize the economy. The Plan gave the gov-
ernment a pronounced albeit short-lived boost in popularity. That 
popularity translated into an overwhelming victory for the PMDB 
in both state legislative assemblies and the National Constituent 
Assembly. In the latter, it won 306 of the 559 seats. The party with 
the next highest number of seats was the PFL, which took 132 
seats. Following it were the PDS with 38, the Democratic Labour 
Party (PDT) with 26, the Brazilian Labour Party (PTB) with 18, 
the PT with 16, the Liberal Party (PL) with 7, the Christian Dem-
ocrat Party (PDC) with 6, the Brazilian Communist Party (PCB) 
with 3, the Communist Party of Brazil (PCdoB) with 3, the Bra-
zilian Socialist Party (PSB) with 2, and the Christian Social Party 
(PSC) and Brazilian Women’s Party (PMB) with 1 each.191 How-
ever, this wide margin of electoral victory and majority failed to 
confer hegemonic power over the Constituent Assembly on the 
PMDB. In addition to the traditionally deep internal fissures that 
continue to this day, the party had absorbed a large number of 



152   |   OSCAR VILHENA VIEIRA

politicians representing diverse ideologies in the lead up to the 
election. Most migrated to the PMDB for strategic reasons, seek-
ing to obfuscate prior ties to the military regime. 

Once convened, the Constituent Assembly elected Ulysses 
Guimarães as its president by a vote of 425 to 69, defeating the 
PDT’s candidate from Rio de Janeiro, Representative Lisãnias 
Maciel.192 Ulysses Guimarães thus assumed the role of coordi-
nator and intermediary among the progressive, moderate, and 
conservative sectors within the Assembly. The first battle took 
place over the rules that would dictate the procedures. One sug-
gestion proposed rules similar to those that governed the 1946 
Constituent Assembly. In that constituent process, a commission 
of selected representatives gathered propositions from the rest of 
the Assembly and put together a first draft that was later submit-
ted to the plenary. In fact, this was the model adopted during the 
1824, 1991, 1934, and 1945 constitutional assemblies. Most of the 
members of the 1987 Assembly strongly rejected this proposal out 
of fear that it would sideline them from a crucial phase in the pro-
cess. Others believed, however, that the dominant atmosphere of 
democratization would make following the same elitist procedure 
at this assembly inadmissible.

The responsibility of overseeing the drafting of the Internal 
Regiment of the National Constituent Assembly was assigned 
to Senator Fernando Henrique Cardoso from the PMDB in São 
Paulo, with the support of Representative Nelson Jobim from 
the PMDB in Rio Grande do Sul, and Representative Bonifácio 
de Andrada from the PDS in Minas Gerais. They produced an 
innovative text that was lauded as a victory by the progressive 
wing of the Assembly. The Internal Regiment played an extremely 
important role in opening the constituent process to much more 
input from civil society than was intended by the government. It 
divided the constituent process into two phases. During phase 
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one, members of the Assembly were assigned to one of eight com-
missions devoted to specific topics, each of which was divided into 
three subcommissions. According to Nelson Jobim, this division 
was devised following a publication of the Federal Senate that 
compiled and compared all the Brazilian constitutions from 1824 
on, together with several foreign constitutions. Examining them 
closely, Jobim and a group of Assembly members extracted com-
mon denominators, which is how they arrived at the eight topical 
commissions and twenty-four subcommissions.193

The work of the commissions and subcommissions would 
then be sent to a Systemization Commission, which would pro-
duce the initial draft of the constitution for consideration in the 
Assembly’s plenary. The second phase of the constituent process 
consisted of plenary discussions that primarily involved repeated 
rounds of speeches and votes. It was during this second phase that 
those opposed to clauses in the draft elaborated by the Systemiza-
tion Commission could have them removed from the final text. 
They could do so by garnering enough support for an absolute 
majority—280 votes.

THE SOCIAL-CORPORATIVE PACT

The openings created by the Internal Regiment completely under-
mined the government’s intention to maintain the constitu-
ent process under the tight control of professional politicians. 
Civil society organizations, labor unions, corporations, and even 
emerging movements dominated the first phase of subcommit-
tee work. As the jurist Miguel Reale Jr, adviser to the Assembly’s 
president, ironically phrased it, “da tanga à toga todos participa-
ram,” meaning that, from indigenous peoples in traditional dress 
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to magistrates with their pompous robes, everyone had a chance to 
participate.194 The Regiment permitted the 24 subcommissions 
and eight thematic commissions to collect not only proposals 
from members of the Constituent Assembly, but also to take sug-
gestions from the distinct sectors of society, hold public hearings, 
and forward the proposals to the Systemization Commission for 
compiling. The rapporteurs chosen by party leaders enjoyed an 
enormous margin of discretion in deciding how to address the 
propositions. Senator Mário Covas from São Paulo took advan-
tage of his position as leader of the PMDB, the party with the larg-
est representation in the Constituent Assembly, to appoint rap-
porteurs who for the most part held progressive positions, causing 
great discomfort to the conservative factions.195

It is estimated that nine million people passed through the 
halls of the Constituent Assembly between March and November 
1987: 182 public hearings were held, yielding 11,989 proposals and 
6417 amendments to the first draft.196 In this first phase, the Con-
stituent Assembly’s work could be compared to a vacuum cleaner 
that sucked in all the social demands that had been pent up dur-
ing twenty years of dictatorship and intensified by the frustrating 
defeat of the campaign for direct presidential elections. The mobi-
lization, however, was not limited to the civil society organizations, 
labor unions, and social movements that had gained astonishing 
momentum during the transition period. It also represented an 
opportunity for the inclusion of special corporative and patrimo-
nial interests, such as protections for state-owned enterprises, cer-
tain monopolistic economic activities, the principle of labor union 
unity, and countless prerogatives and privileges for public servants, 
who benefited from the status they had historically held in Brazil’s 
political culture and state institutions.

Just as had occurred in the Arinos Commission, where a 
progressive proposal was produced despite the conservative and 
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moderate majority, the progressive minority among the Assem-
bly took advantage of the Regiment and capitalized on the wave 
of social mobilization in order to insert many of their social and 
economic demands into the first constitutional draft. However, 
the same space opened opportunities for the insertion of corpora-
tive and patrimonialist interests. The highly inclusive manner that 
characterized the start of the constituent process, with the open-
ing of 24 thematically defined subcommissions, made it easy to 
exert intense pressure on the assembly, adding to the issues that 
were then woven into the new Brazilian constitutional fabric. The 
Constitution thus incorporated a wide range of diffuse rights, 
such as environmental rights, rights to historical and cultural 
heritage, consumer rights, and the rights of children, adolescents, 
and the elderly that had not made their way into the legal system 
during previous constitutional regimes, while, at the same time, 
providing for various privileges and special economic or public 
service sector interests. Moreover, many topics that had already 
been present in the Brazilian legal system as ordinary law were 
promoted to constitutional rank. Principles of civil procedure, 
civil law, tax law, and pension regulation were all given attention 
within the new Constitution.

Lack of confidence in the political class—not to mention mis-
trust among the politicians themselves—led most participants to 
adopt a maximalist attitude that sought to entrench as many of 
their interests as possible into the constitutional text. This defensive 
strategy prevailed over a strict procedural perspective, which would 
have conferred more discretion on ordinary political processes and 
thus left more decision-making room for future generations. 

It quickly became evident that accommodating the volume of 
proposals and demands generated would be a Herculean task, for 
both the thematic commissions and the Systemization Commis-
sion whose president was Senator Afonso Arinos and Rapporteur 
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was PMDB Representative Bernardo Cabral from the state of 
Amazonas. Although the Systemization Commission convened 
on April 9, 1987, it did not receive preliminary reports from the 
thematic commissions until June 17, 1987. In addition to com-
piling the preliminary reports, the Rapporteur was to analyze 
petitions from public interest groups and hold public hearings 
where those groups could make their case. As for the System-
ization Commission itself, its members discussed each proposal 
and decided by an up-or-down majority vote whether to include 
it in the draft to be sent for plenary discussion in the Constitu-
ent Assembly.

Because of the immense volume of information gathered, the 
work took much longer than expected. The first compilation of 
the Rapporteur, which some baptized ‘Frankenstein,’197 boasted 
no fewer than 501 articles. Its successor, the “Zero” project, man-
aged to cut that number down to 496—but also provoked 20,791 
proposals for amendments. An enormous sense of dissatisfaction 
marked this period of the constituent process, as the members of 
the Assembly felt uninformed and excluded from the discussions 
taking place within the Systemization Commission. The govern-
ment was similarly unsettled as it saw one after another of its pro-
posals systematically rejected. At the same time, it was a period of 
intense activity and negotiation within the Commission, during 
which it drew up nine drafts in all. 

Finally, on November 18, 1987, the Systemization Commis-
sion finished its work and approved a draft that included 335 arti-
cles, 271 of which were deemed permanent and 63 transitional.198 
The sectors of society with the closest ties to business interests, 
as well as the most conservative factions of Brazilian life, reacted 
harshly.199 They especially objected to the sections on economic 
regulation and social rights. Furthermore, the Executive branch 
was infuriated by the draft’s approval of a parliamentarian system 
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of government. The reaction among these sectors led to the cre-
ation of an alliance known as the “Centrão,” or “Big Center,” com-
posed mostly by pragmatic center right members of Congress.

THE POLITICAL PACT

The Centrão began by proposing a modification of the Constituent 
Assembly’s Internal Regiment. The original Regiment stipulated 
that only an absolute majority of the members of the Constituent 
Assembly could reject the project approved by the Systemization 
Commission. In other words, the burden of building a major-
ity in the Assembly’s plenary was placed on those factions whose 
proposals had been rejected during the first phase of the constitu-
ent process, the one I have termed the “social corporative pact.” 
The sentiment from conservative and governmental sectors was 
that the Systemization Commission had betrayed the confidence 
of the plenary by approving, in its name, a text that was in many 
areas not even remotely close to what the thematic commissions 
and subcommittees had discussed. For that reason, the Centrão 
argued that the procedural rules required modification to rees-
tablish the balance of power between the Plenary and the System-
ization Commission. The main demand was to invert the burden 
of obtaining absolute majority in approving the final text. For the 
leaders of the Centrão, those defending the text approved by the 
Systematization Commission, rather than those seeking changes 
to it, needed to shoulder the burden. In their view, this inversion 
was necessary to give the Plenary of the Constituent Assembly 
equal footing with the Systematization Commission. 

The changes proposed by the Centrão were widely debated 
through the end of the year and approved on January 5, 1988.200 
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Two main alterations were made to the Regiment. First, more flex-
ibility was granted to introduce amendments to specific clauses 
and sections, which would allow the Constituent Assembly to 
not only strike clauses but also change the language of the text 
elaborated by the Systemization Commission. The second was 
the inversion already mentioned, which shifted the burden of 
assembling an absolute majority from those who wanted to strike 
a clause from the Systemization Commission’s draft to those who 
wanted to maintain it. The new majority, galvanized by the Cen-
trão, approved a measure called the destaque de votação em sepa-
rado, or DVS. Requiring a vote of at least 187 members of the 
Assembly, this mechanism enabled members to separate specific 
topics for isolated votes. In these cases, those defending the text 
approved by the Systematization Commission would have to gar-
ner an absolute majority to maintain the provision. 

Although this rule-change represented a crucial victory for the 
Centrão, it did not guarantee the conservative faction the necessary 
majority support to change every decision reached in the first phase 
of the constituent process. This was due to the fact that the bloc was 
not as cohesive in relation to specific issues as it was in relation to 
the necessity of changing the regimental rules. Similarly, the ranks 
of the progressive faction among the Constituent Assembly did not 
display a unified posture regarding all the topics approved during 
the Thematic Commission and Subcommission phase. In this new 
context, the boundaries between the progressive and conserva-
tive camps often shifted with each vote on a new topic. Regional 
and corporative interests also complicated the ideological disputes, 
making the plenary phase of deliberation even more difficult.

Under pressure by deadlines and the worsening economic 
crisis, mechanisms became necessary for more efficient political 
coordination, one that would not take the constituent process out 
of the hands of its members yet still facilitate decision making. 
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The mechanism chosen was bolstering the power of the College of 
Leaders (Colégio de Líderes). This group, which included political 
party leaders and members of the Assembly’s board of directors, 
selected the most controversial issues and called in those Assem-
bly members particularly interested in them for additional discus-
sions, meant to resolve impasses. This procedure made it possible 
to approve what would be called Constitutional Project B (Projeto 
de Constituição B) on July 5, 1988. In all, the Constituent Assem-
bly had held 732 votes and 119 sessions during this phase. 

This project was then submitted to a second round of voting 
in which the voting rules were, once again, readjusted. It was no 
longer possible for a minority of 187 members to call a DVS for 
a plenary vote on clauses approved in the first round. In addi-
tion, only suppressive amendments or ones that corrected errors 
were admitted, therefore, no more changes to the language of the 
clauses could be made. Conservative and progressive forces were 
back on equal footing and majority rule would determine what 
would stay in the text and what would be removed. Fearing an 
impasse, criticism from the government and business leaders rose 
anew. It was during this period that tension intensified between 
President José Sarney and Representative Ulysses Guimarães, 
head of the Assembly. On July 26, 1988, Sarney decided to con-
front the Constituent Assembly by roundly criticizing the statist 
content of the new constitution on national television and radio. 
Declaring that “Brazilians had reason to fear that the new con-
stitution would make the country impossible to govern,” Sarney 
claimed that certain articles would discourage manufacturing and 
private initiative, scare off investors, and ultimately lead to lazi-
ness and inefficiency. He also asserted that other articles might 
transform Brazil, a country that required more jobs for its young 
population, into a clogged machine that moved backward instead 
of forward. Its people, he warned, instead of accumulating wealth 



160   |   OSCAR VILHENA VIEIRA

through labor, would grow poor. Instead of progress, there would 
be regression. The reaction of Ulysses Guimarães was immedi-
ate. Demonstrating his leadership ability, he mustered 403 votes 
against 13 with 55 members abstaining to pass Project B. After 
the voting had concluded, he gave a historic speech defending the 
direct relationship between governance and social policy. It was 
hunger, misery, ignorance, and unchecked disease, he countered, 
that were ungovernable. Guimarães noted that the Constituent 
Assembly had written a new constitution because that is what the 
people had requested. “Our mandate is to write a new constitu-
tion, not to be frightened.” The second round of voting would 
end on September 2, 1988, after 288 votes and 38 sessions.201 Fear 
of institutional crisis, economic instability, and looming munici-
pal elections had definitely motivated the various factions to seek 
some consensus around the most controversial topics.

For any constituent process to be successful, the relevant polit-
ical and social forces must act in coordination. A constitution 
that is approved without the committed support and engagement 
of those forces stands little chance of survival. Ultimately, if the 
essential function of a constitution is laying the ground rules for 
political contest in a democracy, the very first requirement must 
be the willingness of all relevant forces to abide by the rules laid 
out by the constitution. Before the year 2013, there was no room 
for doubt that the primary political and institutional actors were 
genuinely committed to the regime created in 1988. Since 2013, 
certain phenomena indicate a weakening of commitment, among 
various political and institutional leaders, to the Constitution. 
Examples are Aécio Neves’ refusal to accept the results of the 
2014 presidential election, the use of institutional prerogatives by 
Eduardo Cunha and of the Lava Jato investigators which culmi-
nated in the impeachment of President Rousseff, and the decision 
of the Superior Electoral Court in the Rousseff-Temer campaign 
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violation case that allowed Michel Temer to remain in the presi-
dency. Previous elections had not seen their results questioned, 
and disputes and conflicts of interest had been tackled through 
the procedures dictated by the Constitution. Even the (consider-
able) dissatisfaction that remained over certain rules imbued in 
the 1988 Constitution had been resolved according to the rules 
established for their rectification. The Constitution had proven 
itself capable of adapting to shifting conditions and balances of 
power and coordinating new zones of consensus. In short, it had 
shown surprising resilience.

RESILIENCE

The resulting “something-for-everyone” compromise yielded 
an extensive, detailed, and ambitious document. Many factors 
played into this: fragmentation of the political party system; 
a high degree of mutual distrust among the relevant political 
forces; multiplicity of interest groups whose voices held sway 
during the constituent process; a lack of a well-defined prelimi-
nary draft; and intense participation from civil society and other 
corporative organizations. The resulting document embraced 
a wide range of interests, many of which stood in tension with 
others. Still, the distinctive trait of the 1988 Constitution is not 
its “national developmentalist,” dirigisme, corporativism, social 
democrat ideology, officialism, progressive or neoconstitutional 
inspiration, although the original text displays all of these fea-
tures. Rather, its distinctive feature is its syncretism. It managed 
to incorporate some portion of the demands expressed by all the 
segments of society that managed to voice their interests at some 
point during the constituent process.
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The 1988 Constitution set ambitious goals for Brazil’s social 
transformation. It recognized a broad charter of rights, put in place 
a highly consensual pluralist political system, and laid the ground-
work for an economy focused on national development. It did so 
while strengthening the country’s law enforcement institutions, 
especially the Public Ministry, and incorporating several topics that 
had previously been regulated by ordinary legislation. It even went 
so far as to establish directives for an extensive list of public poli-
cies. At the same time, the text also enshrined privileges for cer-
tain groups, protections for corporative interests, and regulations 
for trivial, even irrelevant matters that corresponded to a myriad 
of well-established lobbies. The 1988 Constitution is therefore the 
product of a broad yet intense process of reconciliation. It was an 
attempt to reconcile several social, economic and opposing politi-
cal forces—those that had destabilized the military regime and 
those that had supported it, many of which had retained their posi-
tions of power during the transition. It is worth remembering that 
José Sarney was the nation’s president during the constituent pro-
cess. Sarney had not only been one of the military regime’s stron-
gest pillars of civil support, which the regime had erected, he also 
openly opposed significant changes to the constitutional architec-
ture. All that Sarney conceded was the removal of the “authoritar-
ian rubble.” Opposing him was Ulysses Guimarães. Although Gui-
marães had accepted the conservative proposal to give the National 
Congress constituent power, and thus made the process susceptible 
to commandeering by the government and traditional political 
class, Guimarães played a key role in turning that process into the 
most inclusive moment of Brazil’s political history.

As a fundamental element in the democratic transition, the 
Constituent Assembly was by nature conciliatory, negotiated, 
and compromising. The absence of a preliminary draft to work 
from and the highly fragmented political system necessitated an 
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enormous amount of coordination and organization, involving 
multiple sectors of disparate power and influence degrees. The 
negotiations, hence, did not involve forces of comparable social 
strength that could form a symmetric pact around mutual inter-
ests. Their fragmented nature and incredibly wide range of topics 
covered allowed for actors with relatively weak bargaining power 
to score isolated victories. That possibility explains the large mar-
gin of approval for the new Constitution expressed by the Con-
stituent Assembly. More than representing consensus around the 
intrinsic quality of the text as a whole, many members voted for it 
because they had been able to squeeze some of their suggestions 
into the final version.

Regarding the inclusion of diverse proposals in the constitu-
tional text, what transpired in the Brazilian constituent process 
was in some respects the opposite of what occurred in the United 
States. The 1787 Philadelphia Convention was also marked by 
pointed conflicts of interests between states and economic sectors, 
in addition to sharp ideological divisions over the proper republi-
can and federalist structure of government. The strategy adopted 
as a way to circumnavigate the conflicts and reach some consen-
sus, however, differed completely from the approach employed 
in the 1988 Brazilian constituent process. Main areas of contro-
versy over substantive questions were purposefully avoided in 
the North American constitutional text, which instead focused 
on establishing decision-making procedures. That is why many 
characterize the United States Constitution as comprising “every-
one’s second choice.” The Brazilian strategy was to insert a wide 
range of interests from different sectors of society into the consti-
tution, including some that are difficult to reconcile. This strategy, 
which I have called one of “something-for-everyone,” could also 
be thought of, in comparison with the United States Constitution, 
as “everyone’s first choice.”
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Constitutions as extensive, detailed, and ambitious as the Bra-
zilian foundational text have long attracted criticism. Conventional 
constitutional thinkers idealize liberal texts like the concise United 
States Constitution of 1787. The skepticism regarding detailed con-
stitutions replete with directives comes from many angles, begin-
ning with the central hypothesis that there exists some causal corre-
lation among textual concision and effectiveness, applicability, and 
longevity. According to this line of thinking, the difficulty of real-
izing the normative projects of constitutions increases in propor-
tion to their ambition for social transformation, and this difficulty 
necessarily saps their authority and legitimacy over time. Their 
meticulous nature generates internal tensions and other instances 
of antinomy that impede their application. Lastly, extensive and 
detailed constitutions become obsolete more quickly, leading to a 
need for constant reform which, before long, completely disfigures 
the original text to the point that it must be replaced.

The 1988 Brazilian Constitution has been criticized, ever since 
its adoption, precisely along this three-fold negative diagnosis. In 
the first place, critics argue that its normative ambition will lead to 
enormous social unrest, for the State is simply incapable of meet-
ing all the Constitution’s promises (this is the material inefficacy 
critique). Critics have also identified several normative defects 
and contradictions from which constant interpretative crises and 
conflicts ensue. They point to the need for constant action from 
the legislature to address the Constitution’s gaps and contradic-
tions. Given the low degree of confidence in the parliament, it is 
plausible that the Constitution’s need for so much parliamentary 
engagement could render the Constitution inoperable (the nor-
mative confusion critique). Thirdly, critics have argued that the 
broad thematic range and detailed content of the Constitution will 
make it reach obsolescence rapidly, requiring constant reform and 
ending in premature death (the onerous maintenance critique).
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It is true that the 1988 Constitution faced, and still faces, prob-
lems of material inefficacy, interpretative conflicts, and even an 
excess of reforms, as its critics anticipated. Against all predictions, 
though, the Constitution has proved itself surprisingly resilient. 
Loosely applying the concept as it is used in the field of physics, 
resilience refers to the property of certain materials that absorb 
energy under stress without breaking or undergoing permanent 
modification. Such materials withstand the strain and gradually 
return to equilibrium. They are not rigid in that they do not tol-
erate certain types of pressure. Nor are they flexible in that their 
capacity for modification only responds to certain kinds of stress. 
Rather, they “accommodate” stimuli and pressure, preserving 
their functionality and identity under varying conditions.

Over the past three decades, the Brazilian Constitution has been 
amended 106 times, which seems to indicate, on one side, some 
“normative instability.” From another perspective, however, an 
enormous capacity for adaptation can be observed. The vast major-
ity of the constitutional amendments, it should be noted, did not 
affect the core clauses. The political system and the charter of rights 
have been, for the most part, left intact. Perhaps the greatest altera-
tion in the area of social rights occurred 29 years after the Constitu-
ent Assembly approved the final text. It occurred when the Temer 
administration successfully pushed through 2017’s Amendment no. 
95 establishing a 20-year ceiling on public spending. The amend-
ment affects the budgetary allocations for areas related to some of 
the social rights, particularly education and health. 

Regarding separation of powers, the two main modifications 
have been to allow reelection for executive positions (Amend-
ment no. 16, 1997) and to reform the judiciary (Amendment no. 
45, 2004). The bulk of the constitutional architecture—compris-
ing fundamental rights, the democratic system, federative struc-
ture, and organization of government—has thus been untouched 
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by the countless reforms approved in recent decades. Most of the 
constitutional reforms made have targeted the economic order, 
a range of public policies, and juridical statutes that had been 
incorporated into the Constitution. The impact of many of these 
amendments on the identity of the Constitution should not be 
minimized. 1995’s Amendment no. 6, for example, opened the 
economic system, designed by the Constituent Assembly, to pro-
found transformation by allowing its liberalization through mas-
sive privatization and integration into international markets.

It is also true that, after thirty years, the Constitution is facing 
its most intense stress test, one that has strongly affected the behav-
ior of constitutional actors and institutions. Repeated instances 
of constitutional hardball, a spiraling cycle of institutional retali-
ations, occurring between 2013 and 2018, and the election of an 
autocrat populist in 2018 have produced a deep constitutional mal-
aise. The outcome of this process will very likely have implications 
for the continued performance of Brazil’s constitutional system. 
The resilient nature of the Constitution works in favor of accom-
modating all these pressures without rupturing, but adaptation will 
be necessary. 

There seems to be a combination of factors behind the resil-
iency displayed by the 1988 Constitution. Obviously, a substan-
tive commitment to the constitutional pact displayed by distinct 
political forces is the most important. An inclusive constitutional 
process that results in a constitution incorporating a wide range of 
social and political demands tends to instill greater loyalty. And, 
among the formal aspects that contribute to the resilience of the 
Brazilian constitution, special credit should be given to the conju-
gation of the charter’s extension and detail. 

The broad thematic range of the 1988 Constitution, together 
with its high degree of detail, as Elkins and Ginsburg explain, 
may paradoxically improve its life expectancy. It is much easier 
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for political actors to reach consensus on a modification to a spe-
cific clause of a detailed constitution than to renegotiate the grand 
principles of a concise one. When dealing with concrete topics, it 
is possible to estimate the potential consequences of modification. 
The same cannot be said of changes to the constitutional norms 
that undergird the text. When dealing with a detailed constitu-
tion whose criteria for constitutional reforms are flexible, constant 
revision is frequent, permitting constant adaptation. 

Although the 1988 Constitution is both very extensive and 
detailed, many of its clauses require regulation by the ordinary 
legislator or even by the executive. In similar fashion, the Brazilian 
constitutional text also includes countless abstract principles that 
require legislative attention before they acquire normative force. 
The number of open and incomplete clauses contained in the con-
stitution demands permanent activity from legislators to mediate 
the tension between these clauses and broad constitutional princi-
ples. The judiciary must also remain attentive and active to answer 
unresolved conflicts left over from the constituent process and 
exacerbated by the struggle of various sectors of society to push 
for the implementation of the Constitution’s ambitious and often 
ambiguous objectives. This need for continuous complementation 
brings with it the benefit of constantly updating the Constitution’s 
meaning through ordinary legislation and court decisions without 
the need for alteration to the original text.

Still, the great adaptive capacity of the 1988 Constitution 
derives from the model adopted to reform it. Aware that a docu-
ment so broad would require constant adjustment, the Constitu-
ent Assembly opted for a double standard of rigidity to alter its 
clauses. The standard for general constitutional reforms is rather 
lax. All that is necessary is a three-fifths majority in Congress, first 
in the Chamber of Deputies, and then in the Senate. Even mini-
mally cohesive coalitions have managed to change constitutional 
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clauses without much difficulty—especially when trying to make 
minor changes to very specific issues, which makes it easier to cal-
culate the risks and potential gains of the alteration. This flexibility 
vanishes, however, when the barrier that circles the fundamental 
pillars of the constitutional architecture is encountered. This bar-
rier is expressed in Article 60, § 4, which stipulates that no pro-
posals for amendments “aimed at abolishing” the federative struc-
ture, democratic elections, separation of powers, or individual 
rights and guarantees can be considered. The core of the Brazilian 
constitution is thus protected by a much higher standard than the 
rest of its clauses. A such, it would not be incorrect to qualify the 
Brazilian constitution as one with a super-rigid, dense core sur-
rounded by a plethora of flexible clauses. The ease with which the 
ordinary clauses can be reformed without affecting the corner-
stone ones has allowed for constant updates to the Constitution 
that, nevertheless, do not disfigure it.

Several other political and institutional factors have contrib-
uted to the resilience of the 1988 text. The high degree of partici-
pation from a wide range of social actors during the constituent 
process, for example, as well as the strategy that allowed so many 
sectors to add some portion of their interests into the Constitu-
tion, helped create a strong sense of loyalty to it, loyalty previously 
unheard of in Brazilian history. The notion of a “Citizen’s Consti-
tution,” promoted by Ulysses Guimarães, captures the inclusive 
nature of the constituent process that produced it. Factoring in 
the strong corporative commitments that permeated the Con-
stituent Assembly’s work, we can appreciate the multiplicity of 
actors committed to its survival, even if many parts remain inef-
fective or require changes. In this sense, the constituent process 
never ended, at least in relation to the Constitution’s peripheral 
clauses. The text’s “incompleteness” has kept political actors in an 
unending dispute over the Constitution’s ultimate meaning, and 
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that struggle consolidates the Constitution’s position at the ori-
gin of the axes of political action. Its extension, together with an 
inclusive pluralist political system, has enabled Brazilian society, 
at least for the past three decades, to move forward, adapting its 
constitution along the way without putting its rock-hard core in 
jeopardy. Nevertheless, the ascension of a far-right populist leader 
who for decades, as a member of the National Congress, tirelessly 
challenged the fundamental principles of the 1988 Constitution 
represents the greatest resilience test that text has yet endured. 
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4. SUPREMOCRACY IN CRISIS

The 1988 Constitution gave the Supreme Federal Tribunal (STF) 
a central role in the Brazilian political system. In recent years, its 
decisions have made headlines almost every day. They are covered 
on the front page of the country’s primary newspapers as well as 
in the sections devoted to politics, business and economy, legisla-
tion, and policing, and even make it regularly into the specialized 
press covering science, education, and culture. All of the most rel-
evant discussions in Brazilian society seem to demand, at some 
point, the STF’s attention, making it a constant presence in our 
public life.

Although the STF played an important role in previous consti-
tutional regimes, which included significant episodes of jurispru-
dential fertility and political prominence, such as that experienced 
during the First Republic, or of great moral courage, for example, 
at the outset of military rule in the 1960s, those achievements do 
not compare to the preeminence that the Court currently enjoys.

The idea of placing a court at the center of the Brazilian politi-
cal system from where it would watch, protectively, over that 
system is not novel. As Leda Boechat Rodrigues202 reminds us, 
Emperor Don Pedro II, near the end of his reign, looked into the 
possibility. He considered solving the institutional impasses that 
afflicted the Empire by replacing the Poder Moderador (Moderator 
Power) with a STF similar to that of the United States. The Poder 
Moderador was established by the 1891 Constitution as a fourth 
branch of government. It was headed by the Emperor and its func-
tion was to solve conflicts among the other branches of govern-
ment in order to stabilize the political system. Rui Barbosa, one of 
the principal architects of the republic’s first constitution, seems 
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to have channeled Don Pedro’s intention to substitute the Poder 
Moderador for a judicial apex court with the power for constitu-
tional review when he wrote that “[t]he Federal Supreme Court is 
the vigil at the summit of the State.” The institutional history of the 
republic, notwithstanding, followed a different course. The role of 
final arbiter for major institutional conflicts that was transferred to 
the STF was actually performed by the military during the repub-
lican era, as Alfred Stepan has demonstrated.203 During the transi-
tion to democracy in the 1980s, the STF gradually took on a mod-
erating role, such as when it made a pronouncement on the proper 
succession process in the wake of President Tancredo’s unexpected 
illness and subsequent death.204 It was only after the promulga-
tion of the 1988 Constitution, however, that the STF moved to the 
center of the political arena, from where it progressively assumed 
a role that goes beyond the traditional functions of a Supreme 
Court or even a Constitutional one. The term I have often used to 
describe this new institutional arrangement is ‘supremocracy.’205 

By supremocracy, I refer to the unprecedented power con-
ferred to the Brazilian STF, in the form of a final word on the valid-
ity of decisions made by other branches of government regarding 
an extensive range of political, economic, moral, and social top-
ics, even when those decisions come in the form of constitutional 
amendments. Supremocracy is a consequence of the mistrust in 
politics, on the part of the 1988-89 Constitutional Assembly as 
explained in the previous chapter, that resulted in hyperconsti-
tutionalization of Brazilian life. Its architecture is based on the 
concentration of three jurisdictional functions in the hands of a 
sole court. Another innovative feature are direct channels through 
which primary political actors can access the Court.206 Supremoc-
racy has also clearly benefitted from the wide discretion mar-
gin conferred to the Court and its components. This margin is a 
consequence of the absence of a strong precedent tradition, the 
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Court’s difficulty in establishing interpretive standards, and its 
unwillingness to limit itself to answering only the questions put 
to it by parties to the dispute in question.207 It is also important 
to note the rise of various currents of constitutional theory asso-
ciated with the “third wave of democratization” that, out of con-
cern for the effectiveness of the new constitutions established in 
the 1980s and 1990s, concede greater freedom for the judiciary in 
interpreting and applying the Constitution.208

Because this system shifts power to the judiciary at the expense 
of the representative branches, supremocracy clearly creates enor-
mous counter-majoritarian difficulties by placing so much deci-
sion-making power in the hands of a group of unelected magis-
trates. Many of these decisions are fundamental for the polis and 
should therefore be decided by majority rule according to demo-
cratic theory. Supremocracy, however, should not be taken as an 
attempt to usurp power, for it largely derives from the constitution 
itself. This does not mean, of course, that in the exercise of its func-
tions the STF, or its justices, never exceed their bailiwick by either 
abusing their power or appropriating that of the other branches.

The expansion of the Brazilian STF’s powers is not without par-
allels in other parts of the world, although it is important to make 
certain distinctions. There currently exists a considerable body of 
literature on the rise of law and legalism at the expense of improve-
ment in the political sphere and, by consequence, the increased 
authority of courts in relation to parliaments and governments.209 

Some analysts believe the strengthened authority of courts is 
an immediate consequence of the spread of the free market sys-
tem to a global level.210 In the eyes of investors, courts represent 
a more reliable means of guaranteeing legal certainty, stability, 
and predictability than democratically elected legislators who face 
pressure from “populist” demands that, from an economic per-
spective, are necessarily inefficient. Hence the term “juristocracy,” 
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which Hirschl used to describe the expansion of Court powers, 
and which inspired the term “supremocracy” I use in the title of 
this chapter.211

A second current of thought maintains that the broadening of 
the role of the law and the judiciary derives from deterioration in 
the representative system to the point that it is incapable of meet-
ing the expectations of justice and equality inherent in the ideal 
of democracy and in central principles of contemporary consti-
tutions.212 That deterioration would explain the current shift in 
attention to the judiciary as ultimate guardian of the fundamental 
rights and ideals enshrined in constitutions, which in all appear-
ance has created a paradoxical situation. In seeking to respond to 
the egalitarian demands that have gone unmet in political spheres, 
the growing centrality of the judiciary has weakened the author-
ity of the executive and legislative branches, but that is not all. The 
shift has also brought upon the judiciary itself a responsibility for 
the unresolved crisis of the representative system, further deepen-
ing distrust in the political structure as a whole. 

For many constitutional scholars, the shift in authority from 
the representative branches to the judiciary is, above all, a conse-
quence of the popularity of constitutions equipped with constitu-
tional review power, which have their origins in the United States 
Constitution. It is also clear to these scholars that the trend is not a 
recent phenomenon. The expansion of judicial authority, however, 
has grown markedly sharper as constitutions incorporate increas-
ingly ambitious aspirations for social transformation. Traditional 
liberal constitutions limit themselves to enshrining a limited list of 
rights, focusing instead on erecting public institutions designed to 
enable each generation to make substantive democratic decisions 
through changes in law and public policy. Unlike liberal constitu-
tions, however, many contemporary constitutions seek to guide 
the behavior of the legislature and executive by transferring to the 
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judiciary the responsibility of overseeing the behavior of the rep-
resentative branches.213

The fundamental hypothesis of this chapter, which does not 
undercut the explanations mentioned above, is that the distrust 
in the political system that emerged in 1988, as well as the uncer-
tainty caused by such an ambitious constitutional text, led the 
Brazilian Constituent Assembly to adopt a dual strategy to protect 
its oeuvre. On the one hand, the representatives sought to insert 
as many rights, interests, institutional competences, prerogatives, 
and legal and corporative privileges as possible into the Constitu-
tion. This was to make it difficult for future majorities to renege on 
them. On the other hand, they endowed the STF with ample power 
to block future decisions of the representative branches that might 
threaten those rights, interests, or prerogatives, even when imple-
mented by constitutional amendment. In addition, the Constitu-
ent Assembly bestowed upon the STF the power to judge the prin-
cipal authorities, including members of parliament themselves, 
and the power to resolve conflicts among the branches.

The political environment was highly conflictive, fragmented, 
and characterized by reciprocal mistrust at the time. The indepen-
dence of law enforcement agencies was also on the rise, creating a 
new variable in Brazil’s political landscape to reckon with. In this 
context, it appeared prudent to reinforce the STF’s ability to miti-
gate or stabilize, at least minimally, the expectations created by the 
new Constitution. It also appeared prudent to modulate its imple-
mentation. The Constituent Assembly thus made the Supreme 
Court, due to its historical trajectory and nature of its composition, 
the moderating guardian of the 1988 constitutional pact. Its attri-
butes include powers to check decisions made by circumstantial 
political majorities. In addition, it can modulate and limit the action 
of the other branches, including the Ministério Público (Public Pros-
ecutors) in the new system that the Constitution created for their 
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operation. In a sense, the STF offered a sort of insurance against the 
uncertainties that the new constitutional text introduced.214

Combining the purpose of protecting an ambitious, detailed 
Constitution with a wide range of additional competences, the 
STF took up a new position in Brazil’s institutional hierarchy. This 
is why the Court has been called upon to issue the final word on 
innumerable political, moral, economic, and social questions—at 
times validating and legitimizing a decision of the representative 
branches, at others reversing decisions that enjoyed majority sup-
port. Although the STF shares these attributes with other con-
stitutional courts around the world, the scale and nature of the 
Brazilian case are distinctive. By scale, I refer to the sheer quantity 
of topics that enjoy constitutional status in Brazil and hence are 
doctrinally recognized as judiciable. The nature of the Brazilian 
Court is unique in that there is no obstacle preventing it from 
taking up the validity of any action issued by the representative 
branches, even in the case of “constituent” changes, i.e., constitu-
tional amendments or reforms. This puts the STF above parlia-
ment because Congress, at least in theory, cannot overrule the 
Court’s decisions, unlike what transpires in the majority of con-
stitutional democracies. The STF exercises control over both ordi-
nary politics, scrutinizing the constitutionality of laws and execu-
tive action, and over constitutional politics. The high courts of 
India and Colombia are perhaps the only others that come close 
to the “supremocratic” status the Brazilian Court attained in 1988.

THE INSTITUTIONAL PATH TO SUPREMOCRACY

A long series of institutional choices exacerbated the concentra-
tion of power in the hands of the STF. The first of these choices 
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involves the ambitious quality of the 1988 Constitution itself. 
According to Seabra Fagundes, well-founded mistrust of leg-
islators explains why extensive and detailed provisions were 
included in the constitutional text. Indeed, the issues covered go 
well beyond those considered strictly constitutional and regulate 
minutely, if not obsessively, a broad range of social, economic, 
and public relations in a sort of maximizing compromise.215 This 
process, which several observers have called the ‘constitutionaliza-
tion of law,’216 created an enormous zone of constitutional tension 
that led to an explosion in constitutional litigation. The equation 
is simple: if the constitution covers everything, almost no room 
is left for political leaders to make politically impactful decisions. 

The second institutional choice that helps us understand the 
expansion of the STF’s authority are its overlapping functions. 
The Brazilian STF possesses attributes that in most contempo-
rary democracies are delegated to at least three different types of 
courts: constitutional courts, courts of appeal, and courts of first 
and final review (when high-level officials are implicated). 

To perform the function of constitutional court, the STF is 
obligated to directly consider the constitutionality of laws and 
normative acts issued by the federal and state governments. What 
stands out in the Brazilian case is the STF’s competence to assess 
amendment constitutionality. Section 4 of Article 60 of the Con-
stitution establishes that the Court must determine whether pro-
posed amendments infringe upon the broad set of protections 
grounded in the cláusulas pétreas (clauses ‘carved in stone’). This 
attribution gives the STF the final word on constitutional amend-
ments in the political system, thus reducing the maneuvering 
room available for Congress to circumvent the Court, should it 
disagree with a ruling, a strategy often employed in other coun-
tries. The Constitution also attributes to the Court the competence 
to rule on unconstitutional omissions by the legislative or executive 
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branches and to ensure, through injunctions, the immediate and 
direct implementation of fundamental rights.

The 1988 Constitution also gave the STF the thorny mission 
to serve as a specialized forum for the trials of high-level officials 
and to resolve disputes over secondary rules and acts of the legis-
lature and executive. Because of an outlandish rate of criminality 
among the highest ranks of the Brazilian republic, the STF became 
the court of first instance (an equivalent of a trial court in com-
mon law systems) for certain offenses committed by ministers and 
members of Parliament, as many spectators were able to observe 
on live television while the Court heard arguments in the Men-
salão trial and more recently with Lava Jato. The Court is not suf-
ficiently equipped, however, to analyze minutely the facts of these 
cases. Even if its institutional capacity were increased so it could 
do so, its limited time available would be consumed by an unend-
ing series of criminal hearings, diverting the Court from respon-
sibilities more directly related to its constitutional role. The prob-
lematic results of this attribution have resulted in impunity for 
many offenders whenever the Court does not exercise its criminal 
jurisdiction and powers of selectivity. Beginning with its decision 
in the Mensalão case, the STF experienced both the enormous 
power of this attribute, one that had formerly lay dormant, and 
the heavy costs of jurisdictional superpositioning and the political 
tension that prosecuting high-level officials generates. 

This designation as a specialized forum also involves secondary 
acts of the legislature and the executive, which often relate to the 
internal rules of governance for these two branches. When disputes 
over them flare, the STF is called upon to intervene. Most of the 
time it does so through opinions written by a single justice (decisão 
monocrática). In these circumstances, the STF—or the individual 
justice—acts as an arbiter for politically motivated arguments over 
the legislature’s internal conflicts. I know of no other high court 
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that is on call to resolve squabbles when legislators cannot settle 
issues themselves. The same is true of the Brazilian STF’s power to 
challenge, through mandados de segurança (writs of mandamus), 
actions of the republic’s president that include, for example, the 
president’s choice of a position in his or her cabinet. The compe-
tence to serve as a specialized forum gives the STF enormous power 
over the legislature and the executive but, at the same time, the 
excessive involvement in controversies that could be—and should 
be—resolved elsewhere has entailed significant reputational cost.217 

The third jurisdictional function of the STF is that of a court 
of final review, which implies reviewing, each year, hundreds of 
thousands of cases decided in the lower courts. The quantity of 
cases results from the coexistence of diffuse and concentrated sys-
tems for constitutionality control. Because of the lack of a stare 
decisis tradition in the Brazilian legal culture, even in relation to 
decisions issued by higher courts, the STF has had to oversee the 
implementation of its own decisions. Since 1988, over a million 
recursos extraordinários (extraordinary appeals) and agravos de 
instrumento (bills of review) have been considered by the eleven 
judges serving on the STF—and that is without counting the thou-
sands of habeas corpus petitions, many of which involve proce-
dural irregularities, that are sent to the STF each and every day. 
For as inhumane such an expectation is of the judges, it is utterly 
irrational for the millions of people under the STF’s jurisdiction 
who are waiting for the Court to issue a decision so their cases 
can be closed. It is important to note that this obvious dysfunction 
benefits vexatious litigants who know how to exploit the system to 
prolong trials and put off complying with sentences. Government 
agencies, businesses that provide public services and goods, and 
banks are the primary litigants in the current system.

Still, although the statistics displayed on the STF’s webpage 
indicate that it handles around 70,000 cases a year, the Court does 
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not actually take up that many. As Marcos Paulo Verissimo dem-
onstrated in 2008,218 the number of plenary decisions issued by 
the Court do not make up even 0.5% of the cases it resolves, a fig-
ure that is backed by the ongoing STF in Numbers Project at the 
Getulio Vargas Foundation in Rio de Janeiro.219 Instead, a secret 
algorithm assigns the majority of cases to a rapporteur—a judge 
to whom the law confers the power to evaluate the merits or the 
conditions of admissibility for a petition or appeal, whether ordi-
nary or extraordinary.220

This causes two very serious problems. The first is that, in 
the vast majority of cases, a sole judge exercises the STF’s entire 
jurisdiction on his or her own. The second problem involves the 
practice of determining the docket of cases to be considered en 
banc based on the cases that the justices decide not to preside over 
individually. Politically, control over the timing and substance of 
the docket is of enormous value. This power, and the criteria for 
wielding it, which are not explicit, evade comprehension no mat-
ter how much public control over the Court’s activity exists. The 
underlying fear is of a dangerous level of selectivity regarding 
the cases that are taken up versus those that must wait eternally 
for consideration.221

Constitutional Amendment no. 45 from 2004 attempted to 
correct the backlog, partially by introducing arguição de reper-
cussão geral (claim of general repercussion) into Brazil’s legal sys-
tem. In applying this instrument, one that is similar to the US writ 
of certiorari, the STF should only take up appeals that significantly 
affect the rest of society, thus allowing the Court greater discre-
tion in deciding which cases to take up.222 The amendment also 
reemphasized the binding nature of its decisions in similar cases, 
and allowed the Court to issue súmulas vinculantes (binding rul-
ings) in order to reinforce the Court’s authority to apply, when 
consensus among the justices was present, its decision in one case 



BATTLE OF POWERS   |   181

to other instances of the same legal question in all other judicial 
or administrative processes.223 The reform was meant to address 
the enormous degree of constitutionality control fragmentation in 
the Brazilian system. Neither the introduction of claims for gen-
eral repercussion nor for binding judgments, however, have sat-
isfactorily enhanced the authority of the STF’s decisions, primar-
ily because of the justices’ reluctance to relinquish the power that 
deciding cases individually affords them.

The politicization of the STF is also a direct consequence of 
expanded access to the Court, introduced by the 1988 Consti-
tution. By granting the power to propose various constitutional 
motions to political actors, including governors and political par-
ties, Article 103 of the Constitution turned the STF into what often 
seems like a forum for the losing side to contest decisions passed 
by majority rule. In this respect, the political party that brought the 
most cases before the STF during the Cardoso (PSDB) administra-
tion was the PT and that which did so during the Lula and Rous-
seff (PT) administrations was DEM, closely followed by the PSDB. 
In the same manner, state governors have actively employed their 
access to the STF in order to block measures approved by their pre-
decessors in the state assemblies and legislatures or to challenge 
federal legislation that affects their interests.

Another extremely important factor in strengthening the 
STF’s status as an arena for political struggles is the admission 
of amici curiae briefs224 issued by civil society organizations and 
other groups, in cases where the interests at stake go beyond the 
individual level. This practice has opened the Court to new voices, 
increasing its pluralistic quality as well as its political relevance, 
making it a stage for resolving political conflicts that the political 
corps previously fought out internally. In addition to amici curiae, 
public hearings are now held in important cases. The STF brings 
in specialists, militants, and scholars whose contributions to the 
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proceedings are not necessarily limited to legal arguments but 
may be technical or partisan in nature, adding an enormous quan-
tity of consequential arguments to the Court’s decision-making 
task. Hearings held in controversial cases like the use of stem cells 
for scientific research, affirmative action in university admissions, 
medications covered by the public health system, and abortion in 
the case of anencephalic fetuses have demonstrated the political 
potential of these new forms of access. They have certainly wid-
ened the role of the STF, expanding its jurisdictional authority 
beyond the strict confines of legal scrutiny. They have done so by 
bringing political considerations to the table.

The extensive reach of the Constitution into many areas of 
social life, together with a superimposition of attributes and 
expanded access to the STF, have led to an explosion in constitu-
tional litigation. Any abrupt or irregular movement by adminis-
trators or legislators generates some constitutional incident that, 
by default, eventually seeps into the STF’s jurisdiction. The data 
speaks for itself, and with eloquence.
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Table 1. Motions for Declaration of Unconstitutionality Filed by 
Political Parties between 1988 and 2016225

ADMINISTRATION

SA
RN

EY
 (1

98
8-

89
)

CO
LL

OR
 (1

99
0-

92
)

IT
AM

AR
 (1

99
3-

94
)

CA
RD

OS
O 

(1
99

5-
20

02
)

LU
LA

 (2
00

3-
10

)

RO
US

SE
FF

 (2
01

1-
16

)

TE
M

ER
 (2

01
6)

TO
TA

L

PT 3 26 12 140 5 4 1 191

PDT 3 21 10 51 28 3 2 118

SOCIAL LIBERAL 
PARTY (PSL)

68 12 9 1 90

PFL/DEM 1 4 51 9 1 66

PSDB 1 5 1 2 48 8 65

PSB 19 5 13 2 4 3 46

PCB/PPS 1 1 8 12 9 2 33

HUMANIST PARTY 
OF SOLIDARITY 

(PHS)

25 7 1 33

PL 1 24 6 31

SOLIDARIEDADE 23 7 30

PMDB 5 2 16 5 1 29

PTB 11 16 1 28

SOCIALISM AND 
FREEDOM PARTY 

(PSOL)

10 10 6 26

(it continues)



184   |   OSCAR VILHENA VIEIRA

Source: Ana Laura Barbosa, researcher at the FGV DIREITO SP Supremo em Paula Project, using database 
generated by Jeferson Mariano Silva in Jurisdição constitucional no Brasil (1988-2016), the Harvard 

Dataverse (2017), and information issued by the TSE.226

In 1940, the STF took up 2,419 cases, a figure that reached 6367 
in 1970. Following the promulgation of the 1988 Constitution, the 
number jumped to 18,564 in 1990, 105,307 in 2000, and 160,453 
in 2002, the year in which the STF received the most cases in all its 
history. In 2004, after the judicial reform implemented by Amend-
ment no. 45 introduced claims of general repercussion, conferred 
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binding effect to STF decisions, and introduced a new instrument 
to issue binding rulings, the number began to go down. In 2011, 
the STF received a “mere” 64,018 cases. Then the number started 
to rise once again, reaching 96,235 in 2017. The volume of cases 
directly derives from the increased number of issues explicitly cov-
ered by the Constitution, from excess of competences attributed 
to the STF, and from the defective system that allows lower court 
decisions to be appealed all the way to the STF, which Amendment 
no. 45 failed to resolve.

Figure 1. Number of Cases Taken Up by the Supreme Federal 
Tribunal by Year

Source: Graph produced by Ana Laura Barbosa, researcher at the FGV DIREITO SP Supremo em Pauta 
Project, on the basis of data released by the STF itself (on trial progress) and Carlos Mário Velloso (for data 

between 1940 and 1970).227
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INSTITUTIONAL POSTURE 

In addition to institutional and normative alterations that contrib-
uted to the STF’s increased relevance in the political system, the 
effect of Brazil’s legal and constitutional culture on the STF’s atti-
tude is also highly pertinent. Law enforcement institutions oper-
ate, or ought to operate, within the parameters established by the 
legal culture. Legal culture refers to both the way legal concepts 
are rationalized and argued and to the way rules and principles are 
systematized in legal doctrine. These yield the parameters based 
on which legal decisions can be judged vis-à-vis their deference 
to the representative branches of government. To summarize, the 
institutional posture assumed by distinct judicial systems gener-
ally results from at least three elements: normative ambition, the 
competences attributed to the judiciary, and the parameters of 
discretion established by the legal culture.

Deference and responsiveness are the two basic fundamental 
constitutional postures in adjudication. Two correlated degener-
ate attitudes can be added to the legitimate judicial ones: omission 
and usurpation. In between these four ideal types lie shadowy 
zones in which constitutional courts enjoy enormous discretion. 

Deference, in the strictest sense, describes the institutional 
posture of courts that show a high degree of respect for legisla-
tion, defining the content of a right or regulating its exercise. It is 
an institutional stance based on a robust conception of majoritar-
ian democracy. Accordingly, appreciation for a rigid separation of 
powers predominates, and the judiciary shows as much respect 
as possible for the decisions of the representative branches. The 
justification for such a large degree of respect for legislation, in 
addition to its representative nature, lies in the power of the popu-
lation to sanction disapproved lawmakers through elections, pop-
ular oversight from which the judiciary is exempt. Deference is 
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thus characterized by an a priori respect for the will of those who 
represent the majority.

In a legal system that possesses a rigid constitution and insti-
tutions authorized to verify the constitutionality of laws and other 
normative acts, deference in the absolute sense cannot exist. Were 
deference to ordinary legislation absolute, we could not speak of 
a constitutional democracy, but rather of a purely majoritarian 
regime. Nor would we be talking about a regime where funda-
mental rights belong to a superior category of law because of their 
recognition and protection by the constitution. 

Deference must not be confused with omission either. Omis-
sion refers to the judiciary’s inability or failure to meet its funda-
mental obligation to “protect the Constitution.” The judiciary may 
adopt an omissive stance for many reasons, such as when it lacks 
the necessary authority, integrity, tradition, or autonomy to stand 
up to political actors, yet, in any case, omission always refers to 
a situation in which the judiciary fails to meet an obligation that 
was clearly conferred to it by the constitution.

Responsiveness, for its part, is closely associated with the notion 
that the judiciary must be actively committed to the task of mak-
ing the constitution and, particularly, fundamental rights effective 
to the greatest degree possible. The proposition that the judiciary 
should adopt a responsive posture follows from the design of the 
constitution, considered in the light of certain legal theories that 
legitimate that attitude.

Responsiveness must not be confused with usurpation. Usur-
pation occurs when the judiciary, without proper normative justi-
fication, encroaches on functions attributed to the other branches. 
Moreover, the judiciary usurps power not in order to issue a nor-
mative judgment on the constitutional validity of certain acts or 
norms, but rather with the objective of overturning political 
or technical decisions made by those branches and based on the 
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judicial authority’s own political or technical assessment. The per-
ception that the judiciary has not sufficiently anchored its deci-
sions to accepted legal norms and principles explains why judicial 
activism, especially when the activism is extreme, is often accu-
rately viewed as usurpation of power by the judiciary.228 

Both deference and responsiveness are legitimate comport-
ments. The mode by which the Constituent Assembly attributed 
competences to the judicial organs and structured the norms 
that comprise the constitution, together with the legal and politi-
cal doctrines that give these postures their legitimacy in a given 
community, should determine which stance prevails in any spe-
cific situation. Omission and usurpation, however, are degenerate 
attitudes because they move away from underlying justifications 
of constitutional norms and doctrinal standards in a particular 
context. They are characterized by low congruence between what 
the norms establish and what the magistrates actually decide. The 
following chart seeks to express the relationship between legal 
congruence and functional attributions to illustrate the differ-
ent postures of constitutional courts or their ilk. The vertical axis 
represents the degree of congruence between the court’s interpre-
tation and application of legal norms. The horizontal axis repre-
sents the degree of preeminence the court enjoys in the exercise 
of its functions.



BATTLE OF POWERS   |   189

INSTITUTIONAL COMPORTMENTS

Source: Authors’ own elaboration.

As a set of institutions created to settle conflicts based on pre-
established norms, the legitimacy of the justice system directly 
relates to its capacity to express its judgments in congruence with 
the law. The more congruent its arguments, the better. The justice 
system also enjoys broader or narrower authority, depending on 
the political design established by the constitutions. The constitu-
tion determines when and where the judiciary has more or less 
preeminence within the political system.

Brazil’s last Constituent Assembly created an ambitious con-
stitution with a broad charter of rights. That constitution deter-
mined that fundamental rights are directly applicable. It erected 
innumerable remedies to ensure their effectiveness, even against 
omission by the other branches. The 1988 Constitution establishes 
that all laws are reviewable by the judiciary for lesion or threats 
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to rights, and it prohibits the abolition of rights, even by consti-
tutional amendment. For all of these reasons, there is no room 
for doubt that the Constituent Assembly intended for the Brazil-
ian judiciary, starting with the STF, to adopt a responsive stance, 
at least where the protection of fundamental rights is concerned. 
The final authority to resolve problems arising from the ambigu-
ous content of the constitutional norms, and to mediate instances 
of tension among those norms, and even the authority to take part 
in the formulation of solutions to the problems related to their 
effectiveness, was conferred to the STF.

If the primary responsibility for defining the legal content of 
the open-ended norms established by the Constitution, funda-
mental rights among them, had been attributed to the legislature, 
then the judiciary would have to assess whether the legislature’s 
propositions were valid with respect to the constitutional norms, 
similarly to how the executive is responsible for elaborating and 
implementing public policy. The judiciary would have the power 
to assess the validity of the norms, even in cases where the other 
branches eschewed their duties. The decision to adopt a respon-
sive behavior, however, cannot be the product of a court’s own 
volition, but rather must reflect a decision at the level of the insti-
tutional design to which it belongs. Responsiveness also has its 
limits, just as deference does. When a court is overly responsive, 
its demeanor crosses over into usurpation.

The 1988 Constitution determined that the STF should main-
tain a considerably responsive institutional posture out of wari-
ness for the protection of fundamental rights. This does not mean, 
however, that the Constitution calls for the same degree of respon-
siveness from the Court in all the remaining areas regulated by its 
text. Calculating when the circumstances call for one stance over 
another, as well as the degree or nuance of the appropriate behav-
ior requires the elaboration of a rational decision-making model.
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The courts must develop this model in dialogue with schol-
ars through past-decision analysis. Rational, consistent stan-
dards are indispensable for society (and the legal community) to 
stabilize expectations regarding the behavior of the courts, and 
for any social control over the judiciary itself. The STF, unfor-
tunately, has not managed to establish clear and consistent stan-
dards that form a model for decision-making capable of orient-
ing its jurisprudence.

THE EXERCISE OF SUPREMOCRACY

The STF did not immediately react to the institutional incentives 
that the 1988 Constitution created. Unlike the democratic tran-
sitions that occurred in Germany, Italy, India, Portugal, Spain, 
Hungary, or South Africa, where the adoption of a new constitu-
tion involved the creation of a constitutional court where none 
had existed before, the 1988 Constitution maintained the STF 
that already occupied the apex of the Brazilian judiciary. It did 
not even go so far as to alter its composition. This factor largely 
explains why the Brazilian STF took longer than other courts to 
take up the active, commanding stance that the new constitu-
tional system designed for it. 

Examining the STF’s posture over the last three decades 
reveals that the Court went from a negligent or omissive stance 
to a deferential one, and then gradually assumed a more respon-
sive position. Over this period, and especially since the crisis in 
2013, the STF has also made decisions that, arguably, step out-
side its jurisdiction.
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THE COLLOR ERA

The STF’s demeanor during the Collor administration was marked 
first, by the challenge of analyzing the legality of the Executive’s 
reckless implementation of various economic measures, and then 
by the task of overseeing the ensuing impeachment trial, a first for 
the new constitutional regime.

For an example of the Court’s initial omissive, or at least reti-
cent, posture, as compared to the transformative potential attrib-
uted to it by the 1988 Constitution, we might take the decision 
of Justice José Carlos Moreira Alves in Mandado de Injunção no. 
107.229 The Constituent Assembly conceived of the writ, among 
several innovations, for “whenever the absence of a regulatory 
provision disables the exercise of constitutional rights and liber-
ties” (Article 5, LXXI).230 Ironically, the very Constitutional pro-
vision that instituted the writ of injunction still lacked an imple-
menting law (i.e., a regulatory provision) establishing the proper 
procedure to follow to order injunctions and, in particular, defin-
ing their limits and reach. This occurred because the bill had 
stalled in Congress. The opinion issued by the Attorney General 
of the Republic, written by Deputy Attorney General Inocênsio 
Martins Coelho, proposed that no writ of injunction be issued 
until Congress passed regulatory legislation. That position would 
in effect have completely neutralized the procedural instrument, 
meant precisely to ensure protection of fundamental rights when-
ever the legislature failed to perform its duty, and the STF rejected 
it unanimously.231 Notwithstanding, the solution proposed by Jus-
tice Moreira Alves was to merely admonish Congress for its delay 
(or omission) on the grounds that the STF was not able to take 
any action beyond admonition, which immensely reduced the 
instrument’s efficacy.232 The same Justice, Moreira Alves, allegedly 
declared, years later at a conference hosted at the University of São 
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Paulo School of Law, that his objective had been “to kill the writ of 
injunction.” This initially negligent attitude toward the writ would 
evolve over decades to the point where the STF no longer felt con-
strained to elaborate a regulatory provision in the absence of an 
implementing law, as occurred during the case of the civil servant 
strike in the year 2007 (MI 670-9-ES).233

The greatest instance of omission by the STF during this 
period, however, involved Medida Provisória no. 151 (Provisory 
Measure 151) and its subsequent iterations. Medida Provisória no. 
151 froze the financial assets of individuals and businesses, above a 
certain sum, in order to reduce the amount of money in circulation 
and thus slow the hyperinflation that was crippling the economy 
at the time. Freezing assets in this way was the principal mecha-
nism of the so-called “Collor Plan.” Petitioned by the PDT, the STF 
took up the constitutionality of Provisory Measure no. 151, subse-
quently approved by Congress into Law no. 802/90. By an eight to 
three vote, the Court decided not to concede the PDT’s motion. 
For Justices Paulo Brossard, José Neri da Silveira, and Celso de 
Mello, the Collor Plan directly infringed the right to property by 
blocking access to bank accounts. The remaining justices, however, 
preferred to adopt an omissive posture, alleging that invalidating 
the plan could lead to enormous financial disturbances and the 
return of hyperinflation.

The STF’s behavior started to shift, albeit timidly, toward its 
current standards when it declared unconstitutional a series of 
provisory measures, issued by the Executive, which were basi-
cally reworded versions of other provisory measures that Con-
gress had already expressly rejected. These declarations of uncon-
stitutionality by the STF represented the first limits placed on 
the Collor administration. Provisory measures, according to the 
regime established by the 1988 Constitution, could be issued by 
the Executive to address urgent issues. They have immediate effect 
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and the force of law, but Congress must approve or reject them 
within thirty days, or they expire. They also expire if Congress 
does not vote on them at all. Beginning with the first-ever admin-
istration under the 1988 Constitution, that of President Sarney, it 
became common practice for the government to reissue provisory 
measures that expired if Congress did not vote on them, as their 
importance or urgency was considered predominant. President 
Collor, however, went further. He began to reissue provisory mea-
sures that Congress had voted down. He introduced slight formal 
modifications in an effort to circumvent the legislative rejection, 
effectively attempting to govern outside the legislature’s control. 
The decision to invalidate Provisory Measure no. 190, which only 
reimplemented Provisory Measure no. 85 and against which Con-
gress had already voted, was the first clear manifestation of the 
STF’s power to curb the president’s power. It is worth noting that 
the ADI 239234 that Justice Celso de Mello issued and that Jus-
tice Sepúlveda Pertence qualified as historic, did not prohibit the 
president of the republic from reissuing provisory measures that 
lapsed because Congress had not voted on them within the thirty-
day period. It only maintained that the executive could not reis-
sue provisory measures that Congress had expressly voted down.

An even more curious case, yet one that is very representa-
tive of the timidity and ambivalence with which the STF exer-
cised its new powers during this period, is that of ADI 223.235 
Once again, the center-left PDT filed a motion asking the STF 
to consider the constitutionality of a provisory measure, in this 
instance Provisory Measure no. 173.236 Freezing bank accounts 
had caused economic chaos, for neither individuals nor busi-
nesses were able to pay debts, salaries, or make large purchases. 
As a result, the judiciary was flooded with lawsuits filed by 
individuals and businesses seeking access to their assets, many 
of which were conceded by judges and courts of first instance 



BATTLE OF POWERS   |   195

(trial courts) through medidas liminares e cautelares (provisional 
injunctions and precautionary measures). In response, the Col-
lor administration decided to issue a provisory measure restrict-
ing the concession of provisional injunctions and precautionary 
measures that counteracted the Collor Plan. Justice Paulo Bros-
sard, the reporting judge in the case, warned his colleagues on 
the STF regarding the case’s gravity with rhetorical flourish. He 
asked whether the Constitution that had been “solemnly” pro-
mulgated a short time earlier was in force and applicable to all, 
or whether it was a “mere ornament” that could be observed “si 
et in quantum”—to the degree convenient and depending on the 
circumstances. His resounding opinion demonstrated that the 
measure directly violated the right of access to justice (Article 
5, section XXXV). Nevertheless, it failed to convince enough 
of his colleagues on the Court. Once again, the majority feared 
the potential consequences of such a ruling and, as a result, the 
STF endorsed an ingenious compromise presented by Justice 
Sepúlveda Pertence. For Justice Pertence, although the STF could 
never abstractly consider restricting the right to file lawsuits as 
unconstitutional, it could do so in concrete cases, where judges 
of first instance (trial court) found that the nonconcession of 
injunctive relief violated fundamental rights whose protection 
was attributed to the judiciary. The STF thus avoided direct con-
frontation with the administration yet cleared a path for thou-
sands of injunctions to go forward granting plaintiffs access to 
their assets. The case made it clear that the coexistence of diffuse 
constitutionality control—the control exercised by all Brazilian 
judges—and concentrated constitutionality control—which lies 
exclusively with the STF—would not be as harmonious as hoped. 
The “lower clergy” of the judiciary had rebelled against the Collor 
Plan, striking a fatal blow to Collor’s economic stabilization strat-
egy, despite the STF’s decision not to rule it unconstitutional. In 
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any case, the solution proposed by Justice Pertence was an impor-
tant step in containing President Collor’s authoritarian outbursts.

The worsening of the economic crisis, together with several 
accusations of corruption against the President and his closest 
advisers, opened a path for the National Press and the Brazilian 
Bar Associations, represented by Barbosa Lima Sobrinha and 
Marcelo Lavanère Machado, respectively, to file an impeach-
ment petition against President Collor. Upon receiving the 
charges, the president of the Chamber of Deputies encoun-
tered an initial obstacle. The law regulating impeachment, Law 
no. 1079/50, approved when the 1946 Constitution was still in 
force, had not been adapted to the stipulations for impeach-
ment set out in the 1988 Constitution. The main problem was 
that the earlier regime had established that the president of the 
republic would be removed from office following a two-thirds 
vote of the Lower House of Congress, while according to the 
1988 Constitution removal only took place after the Senate had 
accepted the charges. To resolve this and other discrepancies, 
such as those of the period of time granted for the President to 
formulate a defense and the procedure for voting, the president 
of the Chamber of Deputies decided to create a new practice for 
impeachment by, essentially, fusing current constitutional rules 
with 1950s law. The revised procedure, commonly referred to as 
the “Ibsen Law” after the president of the Chamber of Deputies, 
opened a flank in the impeachment process that the president’s 
lawyers challenged before the STF.

In the opinion of Justice Paulo Brossard, the STF was to 
abstain from even considering the writ of mandamus submitted 
by President Collor’s lawyers—for he believed that the STF should 
have nothing to do with the impeachment. He believed the full 
responsibility for the impeachment process had been exclusively 
conferred to the National Congress, leaving no role whatsoever 
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for the STF. In a delectable if ironic passage that clearly reflects a 
deferential attitude, Justice Brossard asked:

Why does the judiciary abstain from inter-
fering in the impeachment process? Is it be-
cause impeachment is an exclusively politi-
cal question? Certainly not. Is it to respect 
the principle of interna corporis by which 
the process is solely an internal affair of the 
legislature? Again, no. Rather, it is because 
we are dealing with extraordinary jurisdic-
tion that the Constitution took away from 
the judiciary and explicitly conferred to 
the National Congress. Might Congress, in 
exercising its duty in this area, commit an 
error, or abuses, or exceed its authority? Of 
course it might. […] In truth, no branch of 
government has a monopoly on knowledge 
and virtue; all branches act rightly and all 
make mistakes. They act rightly more than 
they make mistakes, fortunately, but they 
still make mistakes. It is human nature. And 
even the final decisionmaker acts rightly 
or wrongly. Inevitably, no matter who it is. 
[…] No man, and no institution created by 
him, is perfect and infallible.237

Justice Brossard’s call for an unqualified attitude of deference 
toward the National Congress was rejected by all of his fellow STF 
Judges. A majority, however, did believe that the Court’s interven-
tion should be limited to ensuring respect for due process, which 
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meant fully guaranteeing President Collor’s right to mount a 
proper defense. The STF agreed unanimously that the decision on 
the merits of the charges against the president was for Congress to 
make. Thus, the STF, in its first decision broadcast on live televi-
sion, partially conceded the writ of mandamus filed by President 
Collor, making certain adjustments to the procedure devised by 
the president of the Chamber of Deputies so that it met the 1988 
Constitution’s requirements.

President Collor tendered his resignation immediately before 
the impeachment session took place in the Senate, but the Senate 
disregarded the resignation and convicted him of the charges on 
December 30, 1992. Less than a year later, the STF would absolve 
Collor of corruption crimes based on lack of evidence, but it 
never addressed the motion by President Collor’s defense that the 
acquittal invalidated his impeachment the year before. The Senate 
ruled that Collor would be deprived of his political rights for eight 
years. Following this period, in 2007, Collor joined the very body 
that had removed him from the presidency, after winning election 
for senator in the state of Alagoas.

THE ITAMAR AND CARDOSO ADMINISTRATIONS

Under the administrations of Presidents Itamar Franco and Fer-
nando Henrique Cardoso, the STF maintained, generally speak-
ing, deference toward the executive and legislature. It largely rati-
fied the program of economic measures that they put in place, 
and approved certain constitutional reforms, too. These were 
amendments that permitted denationalization and greater priva-
tization of the economy, and required the Court, during an ini-
tial phase of pension reform, to decide whether a proposal to tax 
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retirement pensions violated the recently established right to a 
full retirement pension.

The recent experience of the Collor Plan, in which the govern-
ment’s actions were widely challenged by judges and first-instance 
courts, had made it clear to the government and to the STF itself 
that mechanisms were needed to reinforce the STF’s jurisdictional 
authority. Constitutional Amendment no. 3 did exactly that by 
creating, among other measures, the ADI. This instrument con-
fers binding force to the STF’s assessment of the constitutionality 
of a normative act, strengthening the Court’s ability to impose its 
decisions on the other spheres of the judiciary and thus reducing 
the risk of “rebellion by the lower clergy” similar to the one pro-
voked by the Collor Plan. 

In order to reduce the level of state participation in the econ-
omy, denationalize it further, render the administrative bureau-
cracy more flexible, reduce budgetary deficits, and, ultimately, 
achieve fiscal equilibrium, the administration of Fernando Hen-
rique Cardoso took a different approach than Collor by opting 
for a broad set of constitutional amendments. Amendments nos. 
5 to 9 enabled the government to implement a broad privatiza-
tion plan that the STF did not challenge. In this case, the Court’s 
deferential stance toward the political branches played a part 
in enabling the implementation of reforms, including pension 
reform, without significant difficulty.

Despite the Court’s tendency toward deference, it did surprise 
many during the Itamar Franco administration by declaring, for 
the first time, that some of a constitutional amendment’s provisions 
were unconstitutional. To increase tax revenue, Congress passed a 
law creating a tax on financial transfers (the Imposto Provisório 
sobre Movimentação Financeira, or IPMF). Because Congress knew 
the tax would draw constitutional scrutiny, the bill was backed by a 
constitutional amendment, under the theory that doing so would 
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negate the discrepancies between the proposed tax and the consti-
tutional text. The STF expressed a different opinion in ADI 926.238 
In the Court’s view, the new tax clashed not only with the prohibi-
tion on taxing places of worship or paper used in the publication 
of books and magazines, which are immune to taxation per Article 
150 of the Constitution but also violated the principle of anteriori-
dade, which stipulates that new taxes can only be collected for the 
fiscal year after they are levied. The STF held that these limitations 
on the State’s right to tax could be considered cláusulas pétreas 
(unamendable clauses) even though they were not listed under 
the Constitution’s charter of fundamental rights. The only dissent 
came from Justice Sepúlveda Pertence, who argued that such a 
broad understanding of unamendable clauses would stall the Con-
stitution’s the process of renovation and adaptation. The Court 
also held, this time unanimously, that taxation by the federal gov-
ernment of financial operations performed by state and municipal 
governments represented a potential threat to the federal system, 
whose protection against aggressive amendments is established by 
Article 60, Paragraph 4, of the Constitution. 

Although the declaration of unconstitutionality, in addition 
to postponing the implementation of the new tax until the fol-
lowing fiscal year, did not affect a good part of the measures that 
the amendment would have legalized, it did make it clear that the 
STF would no longer hesitate to rule on the validity of constitu-
tional amendments. This enormous power stems from Paragraph 
4 of Article 60, according to which, “[n]o proposal of amendment 
shall be considered which is aimed at abolishing: I – the federa-
tive form of State; II – the direct, secret, universal and periodic 
vote; III – the separation of the Government Powers; IV – indi-
vidual rights and guarantees.” In other words, the STF would not 
abdicate its “supremocratic” competence to oversee constitutional 
reforms enacted by Congress. 
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It is important to keep in mind that, the same year as ADI 
926,239 Congress had begun discussing making broad reforms to 
the judiciary, which included, among other measures, creating 
some sort of external control on judicial activity, in the fashion 
of controls seen in several European countries. By jumping in to 
evaluate the constitutionality of a relatively minor amendment 
such as the IPMF, the STF may have been subtly reminding the 
political branches where the final word on the validity of consti-
tutional amendments lay.

Lastly, still during the Cardoso administration, the STF began 
adopting an active and responsive stance regarding social rights, 
particularly the right to health. Starting in the early 2000s, the STF 
faced a series of cases involving the distribution of medicaments, 
differentiated treatment of patients admitted to public hospitals, 
and the right to childcare services. Many of these cases reached the 
STF through motions filed by state and municipal public adminis-
tration organs that were forced to comply with first-instance judi-
cial decisions that ran counter to public policies put in place by the 
federal and local administrations.

The cases made evident a clear alteration in the traditional 
division of power among the branches of government. Elabora-
tion and implementation of public policy had always been rec-
ognized as the responsibility of the representative branches, and 
the judiciary was to show deference to their decisions. Starting 
with a decision related to the distribution of a combination of 
antiretroviral drugs for HIV treatment (RE 271.286-8240), the STF 
made it clear that the government could not avoid its obligation 
to guarantee fundamental rights—in this case, the right to health 
and life—because of budgetary limits. This extremely responsive 
stance of the STF has not only been criticized by those opposed to 
social rights but also by many, such as Octavio Ferraz, who seek 
to address the inequalities in Brazilian society and have identified 



202   |   OSCAR VILHENA VIEIRA

various instances where judicial interventions hindering public 
policies have disproportionately affected the poor, creating regres-
sive effects.241

What became evident during the Itamar and Cardoso admin-
istrations is that the STF would no longer neglect its duties 
through omission or even deference. In unceremoniously over-
turning a constitutional amendment, the Court took a major step 
toward assuming its role in the supremocratic arrangement. At 
the same time, by taking on an increasingly responsive posture, 
declaring its competence to interfere with public policies that 
affect fundamental rights, the STF showed that it was growing 
increasingly comfortable with its new position in the system for 
the separation of powers that the 1988 Constitution established.

THE LULA ADMINISTRATION

Following a stabilization of the Brazilian economy and the smooth 
transition from the Cardoso presidency to that of Luiz Inácio Lula 
da Silva, the STF also underwent a transformation in composition 
and posture. Lula had the opportunity to nominate no fewer than 
seven justices to the Court during his two terms as the nation’s 
president: Joaquim Barbosa, Eros Grau, Carlos Ayres Britto, Cár-
men Lúcia, Carlos Alberto Direito, and José Antonio Dias Toffoli. 
Many of them shared a vision aligned with the ambitions of the 
1988 Constitution, particularly in the area of fundamental rights. 
Perhaps Carlos Ayres Britto best represented this strict commit-
ment to the Constitution’s new fundamental rights language, one 
which would lead to an even more responsive institutional stance.

The STF’s docket depends not only on the motions and law-
suits filed but also on the disposition of the justices to take up the 
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cases. During this period, the legislature made significant prog-
ress in shoring up basic rights protection, generating backlash 
from conservative sectors, consigned to the minority in Congress 
following Lula’s election. Unable to prevent the legislation from 
passing, they adopted a judicial strategy of filing repeated lawsuits 
to block:

• The implementation of affirmative action policies designed to 
increase access to university education through racial quotas, 
first through ProUni (the “University for All” Program), and, 
subsequently, at the University of Brasília (ADI 3197242 and 
ADPF 186243).

• The controls on firearm possession established by the “Disar-
mament Statute” (ADI 3137244).

• Scientific research using stem cells from frozen embryos no 
longer apt for reproductive purposes (ADPF 54245).

• New protections for free speech (HC 82424246 and ADI 
4815247).

• Expanded protection for the right to assembly following the 
“Praça dos Três Poderes” demonstrations (ADI 1969-4248).

• The establishment of the “Raposa-Serra do Sol” indigenous 
territory, seen as threatening agricultural interests and border 
security (PET 3388249).

These represent a small sample of the cases taken up by the STF 
that demonstrate the Court’s willingness to adjudicate difficult and 
often unpopular issues. It is important to note that the STF limited 
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itself largely to ratifying the measures passed by the representative 
branches in the areas of affirmative action, gun control, stem cell 
research, and even the boundaries of indigenous lands. In each of 
these cases, Congress had either passed a law or the President had 
issued a legal order, as in the case of the Raposa-Serra do Sol ter-
ritory. Although it ratified these progressive measures for the most 
part, the Court’s rhetoric went beyond a mere defense of the tra-
ditional separation of powers doctrine that calls for judicial defer-
ence to the representative organs. In most of the important cases 
during this period of time, the plaintiffs, who had been relegated 
to the minority by electoral defeat, sought to overturn legislation 
passed by the majority by challenging its constitutionality on sub-
stantive grounds. The STF did not shy away from addressing the 
merits of their arguments, but rather countered the arguments, 
reaffirming the measures’ conformity with the requirements of the 
fundamental rights established by the Constitution.

On balance, the STF’s performance in protecting fundamen-
tal rights during Lula’s administration is quite positive, even when 
compared to other high courts around the world commonly 
considered progressive.250 This assessment, of course, depends 
on one’s ideological orientation, but it would be very difficult to 
deny that the STF behaved in a very active and responsive fash-
ion when it came to implementing the ambitious charter of rights 
incorporated into the 1988 Constitution during Lula’s two terms 
as president. It should still be remembered, however, that in the 
majority of the cases, the Court’s activity consisted of reaffirming 
the legitimacy of decisions made by the executive and legislative 
branches in response to challenges brought by parties that had 
been defeated in the preceding elections.

Despite its respect for majoritarian decisions and responsive-
ness to complaints, many aspects of the role played by the STF 
in redesigning Brazil’s representative system are still open to 
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criticism. I am not referring to the Court’s ideological tendency 
or even to any of the objectives it pursued, but rather to its sys-
tematic interference with the legislative process, interference that 
Adriana Ancona de Faria astutely diagnosed at an early stage.251 
As has been described previously, the establishment of a propor-
tional system for elections in immense electoral districts—ones 
that follow state boundaries—contributed to the multiplication 
of political parties, increasing the burden of forming a stable 
parliamentary coalition to support the administration’s agenda. 
To limit the proliferation of political parties, President Cardoso 
signed Law no. 9096 in 1995, which would enter into force 10 
years after. It established a performance clause that political par-
ties needed to meet before receiving official recognition in Con-
gress or access to public funding and free television and radio 
time. Upon taking effect in 2005, only parties whose Chamber 
of Deputies candidates obtained a minimum of 5% of the valid 
votes in at least one-third of the states, plus a minimum of 2% of 
the valid votes in the remaining states, would be eligible for these 
public benefits.

Notwithstanding the consensus among political elites regard-
ing the difficulty of coordinating the Brazilian presidential sys-
tem with a large number of parties and a fragmented Congress, 
the STF unanimously overturned, in December 2006, the man-
datory performance clause for political parties. Justice Marco 
Aurélio Mello, writing for the Court, described the legislation as 
a genuine “massacre of the minorities” and, by consequence, an 
affront to the principle of political pluralism (ADI 1351 and ADI 
1354).252 Meanwhile, at around the same time, the first revelations 
of the Mensalão corruption scandal began surfacing. This scheme 
of monthly payments to coalition partners was directly related to 
the increased difficulty of maintaining the coalition, as party frag-
mentation deepened. 



206   |   OSCAR VILHENA VIEIRA

The unanimous decision left no room for doubt regarding the 
restrictions the law placed on small factions and the effect these 
had for their prospects for political survival, and for these effects, 
the law could legitimately be considered unconstitutional. Not-
withstanding, the STF could have used its prerogative to temper 
the legislation by nullifying its extreme measures without disman-
tling the entire project. Had it chosen that path, it could have main-
tained a modicum of order in the representative system. Instead, 
in adopting a broad reading of the principle of political pluralism 
and rejecting the solution approved by the representative system to 
ensure the operability of coalition presidentialism, the STF became 
a protagonist in the redesign of Brazil’s electoral system. 

Less than a year after the decision that overturned the perfor-
mance clause, effectively halting the implementation of a pow-
erful mechanism to mitigate the instability of Brazil’s coalition 
presidentialism system, the STF declared that representatives in 
the Lower House who switched political parties would lose their 
seats. The Court thus added another item to the constitutional list 
of hypotheses in which a representative could lose their mandate 
(MS 26602, 26603, and 26604).253 In this “party fidelity” ruling, the 
Court not only exercised counter-majoritarian power on the basis 
of the right of minority groups to form political parties but also 
chose to reform the Constitution with a moral intent: politicians 
were not to betray their political party. It is clear that the ease with 
which representatives switched—and continue to switch—parties 
for pragmatic or solely financial reasons compromises the integ-
rity of the representative system. Still, by attempting to interrupt 
the vicious cycle by court order, the STF effectively created a new 
category of justification for interrupting parliamentary mandates, 
one that is quite distinct from those established by Article 55 of 
the Constituição Federal (CF). The hypothetical conditions that 
the Constitution sets for removing parliamentary members from 
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office, as Justice Celso de Mello observed, constitute an instance 
of numerus clausus, meaning the set of conditions cannot be 
expanded. Notwithstanding, the Justice did not surmise that the 
STF had overstepped its authority in the decision, for the Court 
holds a “monopoly over the last word on the exegesis of the norms 
affirmed by the text of the Fundamental Law.” Moreover, citing 
Francisco Campos, a preeminent conservative jurist, Justice Celso 
de Mello declared that “[t]he Constitution is under constant elab-
oration by the courts to which it falls to apply it […]. The con-
stituent power also operates in the courts entrusted with the pro-
tection of the Constitution.” The decision certainly represents an 
important step in the consolidation of Brazil’s supremocracy for, 
in this instance, the STF does not merely alter the Constitution’s 
meaning. Rather, the Court’s president explicitly claims for the 
Court the legitimate power to reform it.

 The decision determining the loss of mandate for party infi-
delity, disregarding its problematic aspects from the perspective of 
democratic theory and separation of powers, had serious implica-
tions for the national political landscape. Since the decision did 
not prohibit politicians from migrating to new political forma-
tions or to parties formed from the fusion of existing ones, the 
STF played a decisive role in sparking a race to form new politi-
cal parties. In the absence of any performance clause or restric-
tive rule to join a new party, combined with various financial and 
political incentives created by the legislature, such as the Political 
Party Fund (Fundo Partidário), Brazil passively witnessed an ava-
lanche of new political agglomerations.

The compounded fragmentation of the National Congress, par-
ticularly in the Chamber of Deputies, drove up the costs of main-
taining a coalition base for the administration. Besides, the com-
position of these coalitions became increasingly heterogeneous 
and lacked any common programmatic core. With the intention 
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of correcting a defect in the political system, the STF ended up 
playing a role in making the system even more unintelligible and 
difficult to coordinate.

Figure 2. Number of Political Parties per Year (1989–2016)

Source: “Partido do ‘você não me representa’” (“The ‘You Don’t Represent Me’ Party”), O Globo. Available at 
https://infograficos.oglobo.globo.com/brasil/partido-do-voce-nao-me-representa.html.

THE ROUSSEFF ADMINISTRATION

During the Rousseff administration, the STF maintained a fairly 
responsive posture in the area of fundamental rights. It heard 
several important cases, upholding the legality of same-sex civil 
unions (ADPF 132 and ADI 4277254), the freedom to protest in the 
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context of the “Marijuana March” (ADPF 187 and ADI 4274255), 
the right to publish unauthorized biographies (ADI 4815256), and 
the right to abortion in case of anencephaly (ADPF 54257). It also 
made an initial step toward the decriminalization of early first-tri-
mester voluntary abortion (HC 124,306258). 

The issue where the Court faced the most opposition was that 
of same-sex civil unions, for both the Civil Code and the Con-
stitution expressly establish that civil unions join a man with a 
woman. For a majority of the STF’s justices, however, this literal 
reading of the Constitution entailed a serious violation of the 
principles of human dignity and equality. It would exclude couples 
formed of individuals of the same sex from the benefits and rights 
enjoyed by couples of opposite sexes. In fact, through its decision 
in this case, the Court rectified a Constitutional provision without 
altering the constitutional text, in order to realign it with the prin-
ciples of human dignity and equality.

 In the case of civil union for same-sex couples, the STF con-
fronted tension among norms established by the Constitution 
itself. On the one hand, there were provisions establishing that all 
persons be treated with equal respect and consideration. On the 
other hand, there was the clause explicitly stipulating that only 
couples composed of one man and one woman enjoyed the right 
to a civil union. Assuming a deferential position to the ban meant 
accepting that the specific clause constituted an exception to the 
general one. The deferential position would thus imply a violation 
of the rights of a minority that has traditionally suffered discrimi-
nation—which is unacceptable if the principle of fundamental 
rights is to be fully respected. As the political system, reflecting 
the opinion of a majority of its citizens, did not protect a minor-
ity that has traditionally suffered discrimination, its protection 
fell to the STF, which struck down the exclusionary provision. A 
court whose mission is ensuring the maximal effectiveness of the 
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norms for fundamental rights, according to Article 5, XXXV, and 
Paragraph 1 of the same article, cannot abdicate its responsibility 
to protect a minority with a history of discriminatory bias levied 
against it. It must provide it with the same level of basic rights 
as other sectors of society enjoy. The same-sex civil union deci-
sion is an example of a case in which many felt the Court acted 
too responsively, giving rise to ample debates over the soundness 
of the decision and the Court’s behavior. Critics of the decision 
felt the Court had clearly usurped authority, while those in favor 
found the Court’s extreme responsiveness appropriate, for it had 
adopted an interpretation that favored, to the greatest degree pos-
sible, the full exercise of fundamental rights.

In the case of abortion, in which the Court broadened the cat-
egory of circumstances listed in the Criminal Code that exempt 
women who have abortions from punishment, critics once again 
accused the STF’s First Panel of usurpation. Unlike the same-sex 
union case, however, the tension that the Court addressed was not 
that of constitutional norms. In the case of abortion, the STF’s deci-
sion only went as far as establishing an interpretation of the Crimi-
nal Code that better conformed to superior constitutional norms.

In a case related to political reform, the Court also upheld the 
“Ficha Limpa” Law.259 The Court ruled that barring the candidacy 
for office of individuals who had been convicted of crimes against 
public administration by a panel of judges did not offend the 
presumption of innocence, even if their appeals were still pend-
ing (ADC 29, 30 and ADI 4578).260 The STF also issued a deci-
sion prohibiting campaign contributions by private companies 
in order to reduce the influence of large donors on the political 
system. Both decisions greatly affected the 2018 elections. The 
Ficha Limpa Law prevented former President Lula from appear-
ing on the ballot. The prohibition of corporate donations bene-
fited richer candidates and candidates linked to religious groups. 
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It also led the National Congress to increase the amount of pub-
lic funding for political campaigns, which increased the power of 
the party leaders and strongmen who controlled the distribution 
of those resources.

Starting in 2013, the political crisis that culminated in the 
impeachment of President Rousseff engulfed the STF. The most 
relevant cases in this process involved the Operação Lava Jato. To 
begin with, there was the imprisonment of PT Senator Delicídio 
do Amaral (AC 4039),261 followed by the removal of MDB Rep-
resentative Eduardo Cunha from the presidency of the Cham-
ber of Deputies, immediately after the house vote to proceed 
with impeachment (AC 4070).262 Later on, Senators Aécio Neves, 
from PSDB, and Renan Calheiros, from MDB, were removed 
from office, the latter of whom had refused to respect an order 
of the STF (ADI 5526 and ADPF 402).263 The Court also issued 
contradictory rulings when it first prevented Lula from assum-
ing the position of Chief of Staff in Rousseff ’s cabinet and, later, 
authorized Moreira Franco to take up a cabinet post in the Temer 
administration under very similar circumstances (MS 34070 and 
MS 34609).264 Conflicts over central issues in Lava Jato also raged 
within the Court: the constitutionality of the execution of a con-
viction after condemnation in the second instance of the lower 
courts, which directly affected the continued imprisonment of 
former President Lula (ADC 43 and 44)265 was key, as was a ques-
tion over the investigators’ use of coercive tactics that the Court 
subsequently declared unconstitutional.

Although investigations into the Mensalão corruption case, the 
vast scheme of congressional vote-buying previously mentioned, 
began in 2007 with charges against 40 defendants, the actual trial 
(AP 470)266 only began in August 2012. This was more than seven 
years after Representative Roberto Jefferson, from the PTB, set off 
a political bomb with revelations he made to journalist Renata Lo 
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Prete. Previously, the only time the STF had exercised its jurisdic-
tion over cases involving top authorities was in the impeachment of 
President Collor de Mello, whom it eventually absolved of corrup-
tion charges for lack of evidence.

Among the many explanations for the Court’s apparent reluc-
tance to try members of Congress for criminal behavior, one 
requirement stands out. Until 2001, when the requirement was 
removed by Constitutional Amendment no. 35, the STF was 
obliged to obtain prior consent from one of the houses of Con-
gress before initiating procedures against their members. The 
change was made because of difficulty encountered in the case 
of Hildebrando Pascoal Nogueira Neto, a former colonel in the 
Military Police. This member of Congress, known as the “chain-
saw congressman,” would eventually be convicted of leading death 
squads in the rural state of Acre that borders Peru and Bolivia. It 
was only after Amendment no. 35 that the STF was able to con-
sider the charges filed by the Public Ministry directly, without 
obtaining authorization to do so from Congress.

The Mensalão trial (AP 470)267 drew the STF into the center of 
public opinion. In all, 69 sessions were televised live over a period 
of one and a half years. Among the 24 people convicted were 
prominent leaders such as José Dirceu, Lula’s Chief of Staff, and 
José Genoino, president of the PT, as well as a partner and execu-
tives of Rural Bank and several congressmen from distinct parties 
that formed the governing coalition. The latter were convicted of 
taking money in exchange for their support of the administration’s 
legislative agenda. Many of the decisions involved the legal reason-
ing that turned this case into a watershed for the consolidation of 
Brazilian supremocracy. An example is the Court’s rejection of the 
defendants’ argument that not registering money received for the 
campaign could not be considered a crime, but only an administra-
tive offense of campaign finance regulations. That ruling—which 
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allowed prosecution to go forward on separate crimes of corrup-
tion, money laundering, and criminal conspiracy—was subse-
quently revised by both the High Electoral Court (TSE) and the 
Superior Court of Justice (STJ, the highest appellate court in Brazil 
for nonconstitutional questions of federal law). The TSE revised 
the STF’s ruling in its decision not to charge the Rousseff-Temer 
ticket with electoral regulation offenses in June 2017, while the 
STJ introduced its revision in a 2018 case involving Geraldo Alck-
min, a leader of the PSDB and former governor of São Paulo state. 
In both of these cases, the imputations were restricted to charges 
of irregular campaign contributions under the jurisdiction of the 
electoral courts, and not of criminal offenses. This contradicted 
the STF ruling in the Mensalão case that the campaign contribu-
tions included a corruption scheme involving both money laun-
dering and conspiracy. The STF’s acceptance of the domínio do 
fato (command responsibility) doctrine also introduced confu-
sion into the Brazilian criminal law system. The central premise of 
the domínio do fato theory is that the people at the top of a hierar-
chical structure can be held responsible for the criminal behavior 
of the subordinates under their control. The STF’s adoption of this 
doctrine, at least as accepted by the Court, diminished, or at least 
relativized the importance of subjective responsibility, according 
to which any criminal action must be directly attributable to the 
individual accused of it. Another peculiarity of the Mensalão case 
is the STF’s refusal to allow the case to be broken up into individ-
ual cases that could be tried separately. Instead, the Court asserted 
its jurisdiction over the entire investigation and heard the evi-
dence against all of those accused—an approach it would reverse 
when it came to trying the defendants in Lava Jato.268 The Men-
salão case would expend an enormous amount of the STF’s time 
and energy and, moreover, project its justices to an even higher 
level of recognition on the national stage.
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Through the Mensalão, the STF took a definitive step toward 
consolidating its power to try the highest-ranking authorities of 
the country. The trial also clearly demonstrated the difficulty of 
reconciling this role—in which the Court acts, simultaneously, as 
the first and last instance of adjudication for alleged crimes com-
mitted by high-rank officials and members of Parliament—with 
the other functions that the Court exercises. The case not only 
deprived the Court of precious time needed for other issues, but 
also seriously heightened the tensions between the apex court and 
the country’s political class. 

With the worsening of the political and economic crises, and 
in the midst of ongoing revelations of systemic corruption by 
the Operação Lava Jato, which began filing indictments in 2014, 
President Rousseff lost control of her congressional coalition. This 
made it possible for Eduardo Cunha, then-president of the Cham-
ber of Deputies, to accept one of the several motions to impeach 
her. The political crisis provoked by the initiation of impeach-
ment proceedings once again brought the STF to the center of 
national attention. In an effort to recuperate popular support and 
improve congressional relations, President Rousseff decided to 
appoint former President Luiz Inácio Lula da Silva, who at the 
time was only under investigation, as her Chief of Staff. The cabi-
net position would mean that jurisdiction over the investigation 
into Lula’s finances by federal prosecutors in the city of Curitiba 
would pass to the STF. In order to prevent that from happening, 
the Popular Socialist Party (PPS) filed a collective writ of man-
damus against Lula’s nomination as Chief of Staff. Justice Gilmar 
Mendes unilaterally conceded the writ, having concluded that the 
nomination involved obfuscation of purpose (MS-MC 34070).269 
Disregarding the Constitution’s clear attribution of the compe-
tency to choose his or her cabinet to the President (Article 84, 
section I), and the lack of any bar on nominating someone under 
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investigation for a cabinet post, Mendes perceived the presence 
of “atypical illicitness”—an illegal act that is not explicitly pro-
scribed in the law. He qualified President Rousseff ’s nomination 
of Lula as her Chief of Staff as attempted “obstruction” of the judi-
cial process. He denied having relied for evidence on the record-
ing of a phone call between Lula and Rousseff—a conversation, 
taped illegally, in which the two discussed the nomination and 
that had also been illegally leaked to the public by first-instance 
judge Sergio Moro—in order to prevent losing jurisdiction over 
Lula’s investigation. Instead, Mendes insisted that he had based his 
conclusion on official comments, made by President Rousseff on 
March 16, 2016 at the nomination ceremony. The case contrasts 
starkly with a decision passed by Justice Celso do Mello follow-
ing President Rousseff ’s removal from office. Despite very simi-
lar circumstances, Celso do Mello did not block President Temer 
from appointing former state governor Moreira Franco, who was 
also under investigation, to his cabinet (MS-MC 34609).270 Celso 
do Mello explicitly justified his decision on the grounds of the 
presidential prerogative to choose members of cabinet and a lack 
of any legal obstacle barring the nomination of someone who has 
not been convicted of a crime. Despite the political and legal sim-
ilarities between the cases, the difference between the decisions 
reached by the two justices reaffirms not only growing fragmenta-
tion among the Court’s members, but also the alarming amount 
of chance that operates in the system by which cases are assigned 
to judges.

Diego Werneck Arguelhes and Leandro Ribeiro271 coauthored 
a riveting article that describes the rise of monocratic decision 
making in the Court, which they call “ministerocracy.” This is 
a radical version of “supremocracy” in which an individual jus-
tice (a minister in the Brazilian vocabulary) assumes a significant 
amount of the power that the Constituent Assembly conferred 
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to the STF. Looking at the figures released by the STF itself, we 
observe an impressive increase in the number of unilateral deci-
sions issued this way since 2013. As this increase does not cor-
respond to a proportionate rise in the overall number of cases 
brought to the Court, it must reflect increasing fragmentation of 
the STF’s jurisdiction.

Several factors combined to present Eduardo Cunha, then-
president of the lower chamber of Congress, with the opportunity 
to authorize one of 63 motions for impeachment to move forward, 
which he did on December 2, 2015. These factors included the 
worsening economy, the rising animosity toward the administra-
tion from sectors of society driven by revelations of the extent of 
corruption coming out of Lava Jato, and the heightened tension 
between the Rousseff administration and sectors within the MDB. 
The MDB, the PT’s largest coalition partner, was unhappy with the 
amount of control it had over certain interests, particularly the 
national oil company Petrobras.
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Figure 3. Number of Monocratic Supreme Federal Tribunal 
Decisions (2008–17)

Source: Graph produced by Ana Laura Barbosa, researcher at the Supremo em Pauta Project at FGV DIREITO 
SP, using figures published by the STF.272
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accused President Rousseff of omissive conduct related to the 
many charges of corruption involving Petrobras executives and 
members of her coalition. Cunha only recognized, however, the 
charges involving “fiscal pedaling” and the extraordinary lines of 
credit obtained through decrees that Congress had not approved. 
Cunha argued that the charges related to corruption originated 
during the Lula administration and, therefore, could not be the 
subject of impeachment proceedings against Rousseff.

As with the impeachment of President Collor, the STF was 
immediately brought into the process (ADPF 378).273 Rousseff ’s 
supporters protested both procedural anomalies and an absence 
of just cause. As early as December 8, STF Justice Fachin sus-
pended the impeachment proceedings until the two Houses of 
Congress could determine the procedure to be followed.274 This 
was necessary because, despite the many disputes that arose dur-
ing the Collor impeachment, Congress had still neglected to 
adapt the old 1950s law on crimes of responsibility, which estab-
lished the impeachment procedures, to conform to the 1988 
Constitution. Justice Fachin also annulled the election of the Spe-
cial Commission in charge of impeachment that Eduardo Cunha 
had designed at the House.275 On December 17, the STF issued 
its decision in ADPF 378, brought by the Communist Party of 
Brazil, partially modifying decisions made by Justice Fachin and 
establishing procedural directives to reconcile the 1950 Law no. 
1079 with internal regulations of the two houses of Congress and 
the 1988 Constitution. The Court had done the same for the Col-
lor impeachment years earlier.276 The decision made it clear that 
the STF would limit its interference to ensuring respect for the 
formal requirements of due process. The Court would not take up 
the question of “just cause,” for the justices understood that, fol-
lowing the argument proposed by Justice Paulo Brussard during 
the Collor impeachment, the determination of a crime of respon-
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sibility had been exclusively conferred to the Federal Senate by 
the 1988 Constitution. On March 17, 2016, a Special Commis-
sion was elected by open ballot in accordance with the STF’s 
instructions. On April 17, 2016, the Chamber of Deputies voted 
by more than the necessary two-thirds majority to proceed with 
impeachment. On May 12, the Senate approved the report elabo-
rated by Senator Antonio Anastasia indicting the President and, 
by consequence, provisionally removing Rousseff from office for 
the duration of her impeachment in the Senate. The trial was pre-
sided by STF Justice Ricardo Lewandowski and ended on August 
31, 2016. Rousseff was convicted of the charges by a vote of 61 
against 20 senators. During the sentencing hearing, a motion was 
approved to vote separately on the questions of removal from office 
and loss of political rights. Consequently, President Rousseff was 
removed from office, but her political rights were not suspended. 
As a result, a new case was brought to the STF, questioning the 
nonimplementation of the full penalty. Again, the STF refused to 
judge substantively the decisions made by Congress during the 
impeachment process. 

THE TEMER ADMINISTRATION

The “supremocratic” system continued to evolve during and after 
the provisional removal and definitive impeachment of Presi-
dent Rousseff. Once the impeachment trial started in the Senate, 
STF Justice Teori Zavascki issued a precautionary measure that 
removed Representative Eduardo Cunha from the Chamber of 
Deputies presidency (AC 4070).277 Even though Article 55 of the 
Constitution does not contemplate the removal from office of a 
member of Congress through a precautionary measure, even in 
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the context of a criminal investigation, the STF determined that 
Cunha had been inappropriately using the prerogatives of his 
position as president of the Lower House to obstruct investiga-
tions being carried out against him. The Court maintained that 
he had used his prerogatives not only to interfere inappropriately 
with a legal investigation, but also to stall the charge of dishon-
orable conduct that had been filed against him with the Ethics 
Committee of the Chamber of Deputies.278 Notwithstanding the 
Court’s qualification of the measure as “exceptional” and war-
ranted by the equally exceptionable circumstances in which it was 
taken, the action reinforced the Court’s acknowledged capacity 
to rewrite the Constitution. The case of Eduardo Cunha clearly 
involved enormous political and legal complexity. If, on one side, 
the constitutional text did not explicitly authorize the judiciary to 
remove a member of Congress from office by precautionary mea-
sure, the STF argued that allowing a member of Congress to use 
their prerogatives to block judicial action represented an action-
able violation of the Constitution. Once again, the STF did not 
hesitate to venture into the gray zone when constitutional rules 
and principles pointed in conflicting directions.

The removal from office of Eduardo Cunha served as prece-
dent for similar precautionary measures issued by a single justice 
and which removed Senators Renan Calheiros and Aécio Neves 
from office too, both of whom were under criminal investigation. 
In these instances, however, the political class resisted the STF’s 
intervention. Calheiros, a senior senator who had presided over 
the legislative body several times in his career, simply refused to 
acknowledge Justice Marco Aurélio’s order, directly confronting the 
STF’s authority in a gesture rarely witnessed over the past thirty 
years. The imbroglio ended when Justice Cármen Lúcia, then-
president of the Court, issued a rather sheepish opinion admit-
ting that the STF could not remove a member of parliament from 
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office without prior consultation of the congressional house in 
question (ADI 5526).279

In August 2016, the STF reaffirmed its disposition to fortify 
the criminal justice system. In adjudicating a case of habeas corpus 
(HC 126292),280 the Court overturned the doctrine it had estab-
lished in 2009 which prohibited the imprisonment of defendants 
convicted on appeal if legal recourse to challenge their conviction 
was still available to them (HC 84078).281 The controversy has its 
origin in the wording of Article 5, LVII, of the Constitution: “no 
one shall be considered guilty before the issuing of a final unap-
pealable penal sentence.” 

For more than twenty years, the STF had interpreted this 
clause such that a criminal sentence could be executed after the 
conviction was upheld on appeal, without having to wait for final 
review by the STJ or the STF. Defendants convicted on appeal 
have the right to demand review of their case by the STF when 
they allege their prosecution has violated the Constitution. What’s 
more, they can demand review by the Superior Court of Justice 
(STJ) when they allege their prosecution has violated federal law. 
Articles 102 and 105 of the Constitution establish these “excep-
tional” or “special” appeals (recurso extraordinário or recurso espe-
cial). While those appeals are pending, however, the Court under-
stands that execution of the criminal sentence is constitutional 
because the appeals do not challenge or overturn the conviction, 
as Justice Néri da Silveira observed in 1991 (HC 68726).282 The 
appeals merely assess whether it was federal law or the Constitu-
tion that has been infringed upon. A narrow Court majority (six 
to five), however, struck down that interpretation in 2009. The 
majority, led by Justice Eros Grau, held that the Constitution’s 
wording was clear on this point and that the STF could not dis-
regard it. The majority therefore argued that, if guilt can only be 
assessed once all possibility of appeal is exhausted, then it makes 



222   |   OSCAR VILHENA VIEIRA

no sense to allow the imprisonment of someone whose guilt has 
not yet been definitively determined (HC 84078).283 

Later, in 2016, once the Court’s makeup had undergone some 
changes, a new majority challenged this understanding. For Jus-
tice Teori Zavascki, author of the habeas corpus leading opinion 
(HC 126292),284 the final determination of guilt must not be con-
fused with the possibility of interim execution of a sentence. The 
new majority observed that the Constitution had never prohibited 
certain forms of imprisonment from being imposed before a con-
viction sentence has been definitively determined. In addition to 
forms that involve the interim execution of sentences while spe-
cial and extraordinary appeals are pending, these include deten-
tion when a police arrest in flagrante delicto is made and preven-
tive imprisonment where there is risk to public safety or of flight. 
According to Justice Barroso, what permits the practice is clause 
LXI of Article 5, which impedes imprisonment without a “writ-
ten and justified order of a competent judicial authority,” rather 
than a “final and unappealable penal sentence.” The majority went 
on to emphasize the negative effects caused by the 2009 decision, 
particularly the incentive it created for delay tactics, the discredit 
it brought to the criminal justice system, and, relatedly, the per-
ception that the judiciary had become more selective. Because 
affluent defendants were able to make greater use of delay tac-
tics, prolonging their trials, they effectively received differentiated 
treatment from the justice system.

This matter is clearly of enormous importance for the proper 
functioning of the criminal justice system, especially for opera-
tions against corruption and organized crime. By permitting 
the provisionary execution of a criminal sentence before the 
ultimate judgment—and in fact anticipating eventual impris-
onment—the STF created a strong incentive for defendants to 
cooperate with investigators in exchange for reduced sentences. 
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Seen in the specific circumstances in which the decision was 
made, many considered it the STF’s response to those seeking 
to destabilize Lava Jato. The decision came at the exact moment 
when the Federal Regional Court for the Fourth District was 
reaffirming, on appeal, many of the sentences originally handed 
down by Judge Sérgio Moro. 

The issue, already controversial in legal circles, became even 
more so because it would directly affect former President Lula. 
His initial conviction was also about to be analyzed by the Fed-
eral Regional Court. If the Regional Court decided to uphold 
the trial judge’s sentence, Lula would be sent to jail, as eventually 
occurred on April 7, 2018. Making matters worse, Justice Gilmar 
Mendes, whose vote had given majority status to the 2016 deci-
sion allowing the interim execution of sentences, made it publicly 
known, outside of a court case, that he had changed his mind. 
This would negate the majority understanding and preclude the 
imprisonment of defendants whose convictions were upheld on 
appeal if any type of appeal was still available to them. Several 
justices had been unhappy with the 2016 decision and argued 
that the Court should reexamine the question. Despite Gilmar 
Mendes’ change of heart, however, the Court’s president, Justice 
Cármen Lúcia, refused to put it on the docket,285 arguing that 
it would not be appropriate for the STF to revisit a decision so 
recently handed down. 

In one of its most controversial sessions in decades, the STF 
denied President Lula’s motion for habeas corpus, in which his 
legal defense team specifically argued that he could not be impris-
oned before a final and unappealable decision had been made. 
One of the main peculiarities of the session was the vote of Justice 
Rosa Weber. She had voted against interim execution of sentences 
in 2016 and, as far as observers could tell, had not changed her 
position. However, she rejected Lula’s habeas corpus petition on 
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the argument that, throughout her career as a judge, her respect 
for plenary decisions has prevailed over her personal views. For 
the sake of legal predictability, she claimed that she had denied 
other petitions for habeas corpus even though it was against her 
understanding, as expressed in the 2016 case. In other words, she 
decided to show deference to a previous plenary decision made 
with regards to a provisional injunction (i.e., not a final decision), 
even though she was now part of a new plenary that was reaching 
a final decision in a concrete case. She now had the opportunity 
to rescind the previous decision, in which she was defeated, not 
by acting individually counter to a plenary decision, but as part of 
a new majority formed by the positioning of Justice Mendes. The 
decision to deny this habeas corpus was seen by many as the result 
of political and public pressure on the STF. Particularly trouble-
some was a message posted on Twitter on April 3, 2018, by Gen-
eral Villas Boas, who at that moment served as Commander-in-
Chief of the Army. The day before the STF would decide whether 
former president Lula should be immediately sent to prison, the 
General “ensure[d] the nation that the Brazilian Army believes it 
shares the aspiration of all good citizens who repudiate impunity 
and respect the Constitution … and remains attentive to its insti-
tutional mission.” Justice Celso de Mello, the most senior mem-
ber of the Court, spurned the general’s message before issuing his 
vote, but the message was still viewed as a clear if veiled threat to 
the STF. Even the General recognized, a year later, that his action 
was situated at the “limit” of his competence. The event could be 
considered an illegitimate intervention in the Brazilian constitu-
tional process on the part of the military, one in which the Army 
infringed upon the STF’s attribution as holder of the final word in 
constitutional matters. 

At the peak of political clashes stemming from the impeach-
ment of President Rousseff, the STF still managed to find time 
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to address questions of enormous repercussions for fundamen-
tal rights, mostly in cases adjudicated individually by justices 
or in panels of five. The first of these cases involved the Court’s 
competence to review the constitutionality of amendments. Jus-
tice Ricardo Lewandowski had individually issued a preliminary 
injunction that declared null and void Articles 2 and 3 of Constitu-
tional Amendment no. 86/2015. That amendment had established 
a ceiling for public health expenditures. According to the Justice, 
because the amendment implied a nominal reduction of the bud-
get allocated for public health, it should be considered unconstitu-
tional. He argued that the Constitution, in establishing the subjec-
tive right to health in Article 196, imposed upon public authorities 
the obligation to implement “social and economic policies aimed 
at reducing the risk of illness and other hazards and at the univer-
sal and equal access to actions and services for its promotion, pro-
tection and recovery.” Such policies are to be progressive, mean-
ing they cannot be vulnerable to budgetary decisions that deprive 
them of resources necessary for their implementation.

The 1988 Constitution established, through Constitutional 
Amendment no. 29/2000, a system to determine the minimum for 
annual public health expenditures, similar to the system imposed 
for public education. In 2015, Constitutional Amendment no. 86 
reduced the amount of resources allocated to public health. A 
case was brought to the STF on the grounds that the Constitu-
tion does not permit regression in expenditures reserved for the 
accomplishment of the right to health. The case became extremely 
important because it provided a precedent for the discussion of 
the constitutionality of Amendment no. 95/2016. This amend-
ment, passed under the Temer administration, created a strict fis-
cal regime that would remain in force for twenty years. The regime 
effectively implemented a ceiling on public spending, meaning 
that the amount of funding for social programs would be limited 
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unless cuts were made in other programs or tax revenues raised. 
From a constitutional perspective, however, the problem is that the 
1988 Constitution explicitly establishes the minimum expenditure, 
based on the amount of tax collected for both public health and 
education. What would happen if the recently introduced ceiling 
on spending prevented the government from allocating the mini-
mum amount required by the constitutional text? The response 
offered by Justice Lewandowski in granting a preliminary injunc-
tion, suspending the limitations imposed by Amendment 86/2015, 
was that not even constitutional amendments can reduce the pro-
tection and promotion of a basic social right. As of the time of 
writing, the Court plenary had not yet taken up the case.

Supremocracy—together with its extreme variant, min-
isterocracy, in which individual justices exercise the author-
ity conferred by the Constitution to the Court as a collegiate 
body—derives from the combination of the constitutional model 
adopted in 1988 with the institutional architecture of the Court, 
but is also dependent on the stance taken by the STF justices. 
There are evident tensions between supremocracy and majoritar-
ian models of democracy in which the final word on important 
social issues rests with majority rule. In the Brazilian system, 
just as in many other contemporary democracies, consensualism 
overlaps with majority rule in many circumstances. By adopting 
a rigid constitution with a broad charter of rights and conferring 
to a court the competence to protect the constitution from pos-
sible attacks by the political branches, Brazil opted for a robust 
consensual model of democracy in which majority rule does not 
always carry the day. In this model, the will of the majority is 
rejected when it violates the basic rules of democratic politics, the 
principles on which those rules are based, or fundamental rights. 
Although the Constitution explicitly confers many of these attri-
butes to the STF, justifying those powers from the perspective 
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of democratic theory remains extremely difficult. Furthermore, 
other characteristics have jeopardized the Court’s authority, such 
as a lack of ingrained institutional procedures for decision mak-
ing, lack of transparency in the process for setting Court docket, 
and fragility of the Court’s commitment to its own precedents. 
Lastly, when ministerocracy stands in for supremocracy—which, 
as we have seen, has been on the rise—the difficulty of justifying 
the Court’s powers increases substantially. 

On one side, the self-assured resourcefulness displayed by the 
Court in resolving questions of utmost importance could be a sign 
of the Brazilian judicial system’s institutional strength—a positive 
development in a country where regard for the rule of law has 
been historically poor. In a system where the political branches 
no longer seem to respect the spirit of the pact at the core of the 
Constitution, nothing could seem more reassuring than the inter-
vention of its legitimate guardian, the institution whose foremost 
mission is to preserve it. In another sense, however, the Court’s 
aplomb is also an indication that the country’s representative sys-
tem has weakened to the point that it can no longer satisfacto-
rily perform the functions expected of it. The current situation is 
wrought with contradictions. Although the Court’s intervention 
could be seen as positive and desirable in theory, we all know that 
in practice, the path will be strewn with errors. There is no con-
sensus among jurists with regards to the proper interpretation of 
the Constitution or the best way to solve the innumerable ten-
sions among its principles. This does not mean we should give 
up on finding the most rational and controllable approach to the 
task, as exhorts Konrad Hesse, a former German Constitutional 
Court justice.286 Yet there are problems that transcend the strictly 
interpretive difficulties that arise in the application of a constitu-
tion. These problems relate to the dimensions of authority deemed 
appropriate for a court to exercise within a regime that considers 
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itself democratic. As STF Justice Celso de Mello has observed, 
no sphere of power within a republic can be free of all control. 
For that reason, he argued in ADI 239-7287 that it was necessary 
to fight for the progressive reduction and eventual elimination of 
immunity within the corridors of power. Clearly, the solution is 
not one of putting in place some electoral control of the Court, 
but rather, developing the rationalization of its jurisdiction and 
a clearer, more solid framework for its decision-making process. 
Implemented properly, these developments would reduce the ten-
sions between constitutionalism and democracy that are inher-
ent in the operation of a constitutional jurisdiction as pervasively 
sweeping as that of Brazil. 

Certain changes on an institutional order are both indispens-
able and pressing in order to eliminate ministerocracy and rein 
in the supremocratic malaise. Initially, redistributing the compe-
tences of the STF is crucial. The Court cannot continue perform-
ing the functions of a constitutional court, a court of final appeal, 
and a specialized court all at the same time. Only by growing the 
amount of cases decided by lone justices has the Court been able 
to keep up. This assumption, on the part of the justices, of prerog-
atives attributed to the Court as a whole through an exacerbated 
use of individual opinions is responsible for a substantial part of 
the steep decline in the public’s sense of trust for the institution.288 
In order for it to perform its primary task, that of constitutional 
court, it is essential that the STF be relieved of a great number of 
its secondary tasks which are eroding its authority. 

By significantly reducing the number of cases on its docket, 
the Court could improve its modus operandi. Before all else, 
instances in which a single justice speaks for the whole court 
should be eliminated or at the very least limited to a strict mini-
mum. The authority conferred to the STF as an institution cannot 
be wielded individualistically by each of its justices. Because it is 
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the court of final review, and therefore no recourse is left in cases 
of improper decisions, the Court should be compelled to make 
its decisions after plenary review. Without a drastic reduction in 
the number of cases on its docket, eliminating single-justice deci-
sions will be impossible.

Concentrating the STF’s focus on the constitutional aspect 
of its jurisdiction, in addition to making it possible to consider 
cases exclusively en banc, would also enable the Court to refine 
and consolidate its deliberative procedures. Currently, the justices 
debate amongst themselves a great deal, which is a positive qual-
ity. Their debates, however, would benefit from a reduction in the 
number of cases before them, from an increased amount of time 
for them to prepare their opinions, and from a greater degree of 
self-restraint on the part of the justices themselves. To safeguard 
the Court’s integrity and make its jurisprudence as authoritative 
as possible, the collegiate exercise of its functions is essential. The 
manner of its collegiate decisions is also important. They should 
produce clear written decisions that represent a majority of the 
justice’s opinions, making explicit the facts of the case, the legal 
question identified, the criteria applied in making the decision, 
as well as any rule that can be derived from the decision. If the 
decisions fail to meet these standards, they will not leave a prec-
edent for it or other courts to follow and the STF will have failed 
to improve legal certainty. Nowadays, court decisions are simply a 
sum of eleven opinions.

Take, for example, the Court’s decision in the case of stem cell 
research. Upon examination, it becomes clear that there were sev-
eral differing opinions. Even if we take the opinion of the justice 
who served as rapporteur in the case, it remains unclear what por-
tions of the decision were accepted by the majority, which parts 
were not, and what the precise implications of the decision are. The 
Court should not reach its decisions through a simple arithmetic 
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tally of what are often very dissimilar opinions. Brazil’s legal sys-
tem requires decisions that reflect a significant level of consensus 
attained through intense discussion and deliberation by the STF. 
There will always be a place for dissenting and concurring opin-
ions, but a majority of the justices should be able to produce a 
single opinion that all sign, one that they agree on, and that rep-
resents the decision of the Court as a whole. This would result in 
greater consistency among decisions that have serious implica-
tions for the political system. 

Furthermore, it may be a good idea for the STF to structure its 
deliberations in three phases. In the first phase, the Court could 
select a few cases within its broader appeal jurisdiction to take up 
during each term, while the cases that fall within its concentrated 
jurisdiction over constitutional matters would be taken up in the 
order received. The second phase would provide space for public 
hearings and oral arguments at which the justices’ presence would 
be obligatory. After this phase, the Court would hold sessions to 
deliberate and judge the cases. After each decision was made, the 
majority-leading justice would be tasked with writing the Court’s 
opinion. Issuing eleven separate opinions is unnecessary, espe-
cially since having many opinions adds little substance and often 
confuses those who must interpret, apply, or abide by them. A 
more consistent deliberation process would afford the STF more 
time to develop clearer interpretive standards and tests, which 
would provide ballast for more stable jurisprudence—not only for 
the jurisprudence of the STF, but also for that of judges and courts 
of first instance (trial courts). 

Lastly, justices must follow a more rigorous protocol, which is 
imperative for the proper functioning of the Court as the final arbi-
ter in a constitutional democracy. Constant interference in public 
debates and lack of a firm position regarding conflicts of interest 
have contributed to the drop in the STF’s perceived legitimacy. If 
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the justices are committed to rebuilding the institution’s reputa-
tion, they must make greater efforts to reach impartial, collegial 
decisions and exercise greater discretion.

Reducing the court’s responsibilities and workload, system-
atizing the deliberative process, and establishing a clearer para-
digm for the Court’s majority opinions will not, on their own, 
resolve the crisis in which the Brazilian STF finds itself. These 
measures would, however, yield more strongly principled deci-
sions and reduce the number of fringe decisions that have deterio-
rated the Court’s authority in recent years. This authority decline 
is making the nation’s moderator function shift back toward the 
military. It is essential, for the good health of the Brazilian democ-
racy and to shield the Constitution from the present surge of hos-
tilities, that the STF recover its authority. 
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epilogue 
DEFENSIVE DEMOCRACY IN ACTION:  
THE ROLE OF THE BRAZILIAN SUPREME FEDERAL TRIBUNAL289

INTRODUCTION 

The election of a far-right populist to occupy the presidency of the 
republic in 2018, sturdy supporter of the military regime (1964-
85) and hostile to the constitutional model of 1988, has subjected 
Brazilian legal and political institutions to an intense and rigor-
ous test of resilience. Over four years (2019-2022), President Jair 
Bolsonaro and his followers promoted a strong process of political 
and social polarization, attacked the fundamental rights of vul-
nerable groups, and incited the military against the constitutional 
powers, with the Supreme Federal Tribunal (STF) as their privi-
leged target. Bolsonaro took advantage of the COVID-19 pan-
demic to foment a cultural war against science and a systematic 
boycott of efforts and authorities involved in promoting public 
health. The electronic ballot box (adopted in 1996), a central tool 
of the Brazilian democratic process, and the Superior Electoral 
Tribunal (TSE), responsible for conducting the elections, were 
also subject to antidemocratic attacks. 

Unsatisfied with the defeat, by a small margin, in the 2022 elec-
tion, radical segments of Bolsonarism promoted an attempt coup 
on January 8, 2023, when the Supreme Federal Tribunal (STF), 
the National Congress and the Presidential Palace in Brasilia were 
invaded and depredated, with the aim of provoking a military 
intervention, fortunately without success. 

Brazilian constitutional democracy survived this superposi-
tion of threats and attacks perpetrated by Bolsonaro. Coalition 
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presidentialism, with all its idiosyncrasies, inhibited constitu-
tional or even legal transformations that could destabilize the core 
of the “democratic rule of law,”290 keeping us away from a process 
of democratic erosion similar to what happened in countries like 
Venezuela, Hungary, Poland or Turkey. We did not witness in 
Brazil what is conventionally called “abusive constitutionalism” or 
“authoritarian legalism”.291 What occurred in Brazil was a subtler 
form of erosion that we call “authoritarian infralegalism,” accom-
panied by an insidious incitement to military intervention.292 

Civil society organizations and social movements—which had 
suffered strong fragmentation during the long crisis that led to the 
impeachment of President Dilma Rousseff —united in defense of 
democracy and the rule of law, culminating in the great acts of 
August 11, 2022.293 The mainstream media, object of numerous 
attempts of intimidation, also behaved in a vigilant manner in 
the Bolsonaro period, fulfilling their duty to denounce abuses of 
power and ensure the right to information to citizens. 

In this extensive arc of protection of Brazilian democracy, the 
STF has occupied a central role. Without the defensive perfor-
mance of the Brazilian STF, as well as of the Superior Electoral 
Tribunal, Brazilian constitutional democracy would hardly have 
survived. The central objective of this text is to analyze the behav-
ior of Brazilian constitutional institutions, especially the stance 
of the STF, in the defense of democracy from the authoritarian 
onslaughts perpetrated by former President Jair Bolsonaro. 

THE IDEA OF MILITANT DEMOCRACY 

The concept of defensive democracy derives from the idea of “mili-
tant democracy”. This expression was coined by the German jurist 
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and political scientist Karl Loewenstein in 1935294 and later devel-
oped and deepened in two seminal articles published in The Ameri-
can Political Science Review in 1937.295 Of Jewish origin, Loewenstein 
was forced to leave Germany soon after Hitler’s rise to power in 
1933, seeking refuge in the United States. A former student of Max 
Weber, he pointed to the predominantly “emotional” nature of fas-
cism, which he considered not as an ideology, per se, but as a sim-
ple method of assuming and maintaining power. 

These characteristics made it difficult to confront fascism 
through rational arguments, as well as through the traditional 
mechanisms of liberal constitutionalism. Loewenstein was par-
ticularly critical of the position of Hans Kelsen, for whom democ-
racy, understood as a formal process of decision making, based 
on the will of the majority, should be “neutral” in relation to the 
results of the democratic process.296 He was also critical of the 
so-called “fundamentalist liberals,” for whom the restriction of 
democratic freedoms, even in the name of defending democracy, 
consisted of an unacceptable contradiction, even when applied to 
those who use these freedoms in an abusive and malicious way, 
with the purpose of eroding liberal democracy.297 

The concern with the erosion of the republic and the need to 
create mechanisms for its self-defense is not recent. Machiavelli, 
in Discourses, praises the institution of dictatorship of the Romans, 
as a fundamental remedy for the survival and greatness of the 
Roman republic, when immerged in “situations of abnormality,” 
remembering that the “dictator was appointed for a limited period 
and with the sole purpose” to ward off the “threats to the republic,” 
in no way interfering “in the constitutional authority of the gov-
ernment” and other institutions, at the risk of usurping them.298 

With the emergence of the first modern democratic/republi-
can regimes, authors such as James Madison, also draw attention 
to the risks of a faction becoming majoritarian,299 threatening the 
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survival of the republic. These authors emphasize, however, the 
need for the creation of mechanisms that prevent the erosion of 
the republic. Madison proposes, above all, that institutions should 
be arranged in such a way as to prevent factions, defined as groups 
willing to suppress minority rights, from coming to power, even 
when they receive majority support. In this sense, federalism and 
other mechanisms of checks and balances, by favoring the mainte-
nance of a pluralistic society, would contribute to reduce the risks 
of a tyranny of the majority. 

With the crisis of the Weimar republic in the late 1920s and 
early 1930s, in which the mechanisms of liberal constitutional-
ism did not prove sufficient in the face of attacks by the enemies 
of parliamentary democracy, the need to mobilize more forceful 
tools for the defense of the German republic returned to the cen-
ter of the constitutional debate. 

Even nonliberal authors, such as Carl Schmitt, began to pro-
pose that the country’s constitution should defend itself against its 
enemies, restricting amendments that altered the core of the con-
stitutional text,300 as well as the banning of parties disloyal to par-
liamentary democracy, such as the Nazi (National Socialist Ger-
man Workers’ Party was the official name of Hitler’s party) and 
Communist parties of Germany. It is important to point out that 
the Weimar Constitution did not have any unamendable clauses, 
nor did it explicitly authorize the abolition of parties. Schmitt’s 
argument, however, is that a constitution cannot tolerate its own 
death, echoing Abrahan Lincoln’s warning that the “Constitution 
is not a suicide pact,” which became incorporated into the Ameri-
can constitutional political repertoire. 

With Hitler’s rise to power in 1933 and his use, albeit abusive, 
of constitutional means, the question of the defense of democ-
racy against its internal enemies took on a more dramatic dimen-
sion. The irony with which Goebbels referred to democracy as the 
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regime that “granted its mortal enemies the means to destroy it” 
left no more room for democratic thought to evade the respon-
sibility of formulating a consistent doctrine on the defense of 
democracy. 

Similarly, Hitler’s threat in 1930—when testifying as a witness 
in defense of young officers involved in an insurrectionary case—
that “[w]hen we possess the constitutional power, we will mould 
the state into the shape we hold to be suitable,” after all, “the con-
stitution only maps out the arena of the battle, not the goal [...]”,301 
make it clear that liberal democracy could no longer remain neu-
tral with respect to the outcomes of the majoritarian process. It 
was necessary to devise institutional barriers so that extremist 
groups would not reappropriate the democratic process with the 
aim of suppressing it. 

Although militant democracy does not ignore that the sur-
vival of democracies is associated with innumerable political, cul-
tural, economic and social conditions,302 its focus is different, of a 
more emergency, conjuncture and institutional nature. The prob-
lem of militant democracy are those moments when a majority, 
seized by strong “emotionalism,” is willing to act against the very 
institutions of democracy and the rule of law, by abusing of its lib-
erties and processes. 

When rational dialogue loses its capacity to convince, and ordi-
nary institutions for the defense of democracy, such as the courts or 
parliament, are themselves under threat, what can be done? How to 
institutionally contain the effects of these cycles of antidemocratic 
“emotionalism”? The answer of Hans Kelsen’s legal formalism and 
democratic proceduralism, for example, is simple resignation.303 
Nothing can be done when the majority decides for the end of 
democracy. The militant response offered by Loewenstein, by con-
trast, is that when the life of democracy is at stake, it must defend 
itself with all vigor. 
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From the experience of the impotence of liberal political theory 
and legal positivism in the face of Nazi-fascism, Karl Loewenstein 
proposed that “democracy should become militant,” abandoning 
the passive stance advocated by positivism and “fundamentalist 
liberalism.” Loewenstein’s militant democracy therefore consisted 
less of a complete legal and political doctrine, and more of a call for 
democracies and the rule of law to establish and deploy self-defense 
mechanisms as a reaction to the debacle of the Weimar republic. 

From the political perspective, it proposes the formation of 
broad antifascist alliances. In the legal and institutional sphere, 
it proposes the creation of legal tools to authorize, when neces-
sary, the restriction of rights, the prohibition of political parties 
or extremist groups in the democratic process, as well as the cre-
ation of institutions aimed at debating the action of these groups 
and movements. The original doctrine of militant democracy only 
implies, although in a very incipient way, that institutions and the 
authorities that inhabit them, should assume a forceful and active 
posture in defense of democracy, whenever it is under threat. This 
third component of the idea of militant democracy, which received 
less attention from Loewenstein, is nevertheless fundamental in 
articulating a broader system of defense of democracy at this junc-
ture. Even if at no point Loewenstein authorizes militant democ-
racy to give “vacation to the law,” assigning broad discretion to the 
institutions responsible for imposing limits on extremist groups, as 
in Machiavelli’s institute of Roman dictatorship—it does advocate 
that in the fight against fascism “fire should be fought with fire.” 
And that is what makes it particularly controversial. 

Numerous objections and criticisms have been raised against 
the incomplete doctrine of militant democracy. The first one high-
lights the contradictory and inconsistent nature of the doctrine, as 
it advocates measures contrary to democracy in order to protect 
it from authoritarianism. A second objection warns that militant 
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democracy would be elitist in nature, since it stems from an inher-
ent distrust in the people to determine their own destiny, assign-
ing to elites, especially those entrenched in state bureaucracies, 
the responsibility for determining which conducts or outcomes 
of the democratic process can be tolerated and which should be 
censured. Associated with this objection, some critics charge that 
the doctrine of militant democracy fails to establish safeguards to 
prevent those responsible for defending democracy, with powers 
to restrict rights or even the possibility of political participation 
by sectors considered radical, from employing their prerogatives 
in an abusive manner. A third, and very serious objection claims 
that, by alienating certain sectors of the political system, militant 
democracy contributes to the radicalization of these sectors, pro-
viding an additional reason for their anti-system behavior.

Loewenstein’s original formulation, in fact, gives rise to this type 
of criticism, not least because, more than a robustly constructed 
theory, it was a reaction to the process of erosion of the Weimar 
regime and the theoretical impotence of positivism and liberalism 
in providing a repertoire of tools capable of defending the demo-
cratic order. 

The relevance of the idea of militant democracy derives, 
therefore, more from its acute capacity to point to the dangers 
of democratic erosion, than from the specific proposals it offers 
to solve the problem. To a great extent, Loewenstein anticipates 
the so-called “paradox of tolerance,” elegantly presented by Karl 
Popper, when he warned, in 1945, that “unlimited tolerance must 
lead to the disappearance of tolerance. If we extend unlimited tol-
erance even to those who are intolerant, if we are not prepared to 
defend a tolerant society against the onslaught of the intolerant, 
then the tolerant will be destroyed… We should therefore claim, 
in the name of tolerance, the right not to tolerate the intolerant. 
We should claim that any movement preaching intolerance places 
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itself outside the law and we should consider incitement to intol-
erance and persecution as criminal, in the same way as we should 
consider incitement to murder, or to kidnapping, or to the revival 
of the slave trade, as criminal”.304 

German Federal Constitution Tribunal Theory of Combatant Democracy 

The objections to the idea of militant democracy did not elimi-
nate, however, the imperative to create more robust mechanisms 
for the self-defense of democratic regimes. The reconstitutional-
ization processes in Germany, after its defeat in World War II was 
marked by a strong concern to prevent authoritarian leaders and 
parties from returning to power by constitutional means. How to 
prevent majorities hostile to liberal and democratic values from 
again taking advantage of democratic liberties to destroy them? 

The devastating experience of the erosion from within of Ger-
man liberal democracy in the 1930s gave the apprehensions of 
militant democracy a special position in the drafting of the con-
stitutions that succeeded totalitarian and authoritarian regimes in 
these three countries. The Bonn Basic Law (1949), as the German 
constitution is called, not only incorporated some of the tools pro-
posed by Loewenstein, but expanded and refined his propositions. 

In addition to adopting a robust fundamental rights regime, 
which has the protection of human dignity as its cornerstone (Arti-
cle 1), and a fairly consensual political system (federalism, multi-
party system, strong Constitutional Tribunal, etc.), the Basic Law 
adopted a number of mechanisms aimed specifically at protect-
ing the democratic order, among them it authorized the restric-
tion of fundamental rights when they are being abused by those 
whose aim is to threaten the democratic order (Article 18); these 
include allowing the banning of parties (Article 21, 2) or associa-
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tions (Article 9, 2) that threaten the democratic rule of law; and 
entrenching human dignity, democracy, the federation and the 
basic structure of the German state by means of clauses that can-
not be amended (Article 79, 3). 

In the years following its establishment in 1951 in Karlsruhe 
(Southwest Germany), the Federal Constitutional Tribunal carved 
out its own doctrine of what came to be known as “combatant 
democracy” in order to prevent extremist groups from rising to 
power. It also employed the expressions “defensive democracy” or 
even “belligerent democracy,” in imposing legal impairments to 
extremists’ groups. In 1952, the Tribunal declared unconstitutional 
the Reich Socialist Party, created in 1949 as a successor to Hitler’s 
National Socialist Party, because it considered that the organiza-
tion sought to “eliminate the free and democratic order” after ana-
lyzing its program, structure, and composition. 

For the Tribunal, the constitutional order established in the 
postwar period represents a conscious effort to maintain a balance 
between the principle of tolerance of the most diverse political ideas 
and the defense of certain fundamental values. In light of Germa-
ny’s recent history, however, the Constitutional Tribunal stated that 
“the state can no longer give itself the right to maintain an attitude 
of neutrality toward political parties”.305 In 1956, the Communist 
Party of Germany would also be banned, for similar reasons. 

In the 1970s, the Court again employed the doctrine of “com-
batant democracy” in a case concerning surveillance of citizens 
suspected of conspiring against the democratic order. In order to 
contain extremist groups such as the Badder-Meinhof, the Ger-
man Bundestag passed an amendment to article 10 of the Basic 
Law, authorizing the legislature to create surveillance mechanisms 
that would be exempt from judicial oversight. 

When asked about the constitutionality of this amendment, 
the Constitutional Tribunal, based on the doctrine of “combatant 
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democracy,” declared that “a regulation or instruction that restricts 
freedoms [...] even if unbeknownst to the (investigated) citizens 
[...] is valid when the aim is to protect the existence of the state 
and the free and democratic order.” Under the same argument, the 
need for supervision by the judiciary could be removed if there 
were some form of “equivalent to judicial control” to be imple-
mented by the administration.306 

In that judgment, the Tribunal for the first time published the 
dissenting votes of three justices, strongly criticizing the flexibili-
zation of constitutional guarantees, even if under the argument of 
defending democracy. As the threats to the constitutional order 
became less severe in postwar Germany, the combative stance of 
the Court also decreased, as in the judgment of the request for 
the banning of the extreme right-wing NPD (National Demo-
cratic Party) in 2003, which was dismissed unanimously by the 
justices (107 BVerfGE 339),307 albeit on procedural grounds. In 
this sense, the doctrine of “combatant democracy” must be sensi-
tive to the actual risks to which democracy is exposed in a given 
political conjuncture. 

DEFENSIVE CONSTITUTIONAL DEMOCRACIES 

Many countries that became democratic after long periods of 
authoritarian regimes in the second part of the 20th century, 
such as Germany, Italy, Portugal, Spain, Brazil, or South Africa, 
also incorporated in their legal and constitutional systems, to 
a greater or lesser extent, explicit mechanisms for defending 
democracy or limiting extremism, stemming from the doctrine 
launched by Loewenstein and requalified by the German Con-
stitutional Court. 
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The constitutional architecture of the second and third “waves 
of democratization,” in Huntington’s language,308 adopted robust 
bills of rights, favored power decentralization, multiparty system, 
empowered constitutional courts, besides allowing rights restric-
tions for those who attacked democracy and/or fundamental rights. 
This defensive constitutional architecture also started to encour-
age the adoption of a new type of criminal legislation, aimed at 
punishing acts contrary to democratic institutions and the rule of 
law, as well as restricting certain types of speech with the poten-
tial to destabilize democratic institutions and discriminate against 
historically discriminated minorities. 

In this sense, these new democracies of the second half of the 
20th century no longer place themselves in a position of “neutral-
ity” toward those who maliciously use their franchises to attack 
the liberal and democratic order. Hence one correctly speaks of 
“defensive constitutional democracies” as a model that emerged 
from the second and third wave of democratization309 in Europe, 
Latin America, Africa, and even Southeast Asia.310 

With the rise to power, by vote, of numerous populist rul-
ers, of authoritarian matrix, in countries such as Venezuela, 
Hungary, Poland, Turkey, India, the United States, the Philip-
pines, Brazil, and Nicaragua in recent decades,311 debates around 
militant and defensive democracy have recommenced.312 As 
Jan-Werner Müller, one of the contemporary scholars of popu-
lism and also of militant democracy, argues, despite criticism of 
Loewenstein’s original formulation, there is a certain consensus 
that democracies not only can but should be concerned with the 
creation of institutional mechanisms aimed at containing threats 
and attacks aimed at eroding democracy from within the politi-
cal system.313 

The practical challenge is to establish, within a narrow norma-
tive space constructed by the robust grammar of fundamental rights, 
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inherent to a defensive constitutional democracy, a strict regulation 
on what is and what is not allowed to be said or done in a democracy. 
What speeches or conducts of a political nature can be prohibited in 
a regime founded on the idea of tolerance, freedom of expression 
and pluralism? Who can control such conducts? More than that, it is 
necessary to establish dogmatic/doctrinal parameters that mark the 
“institutional posture” to be assumed by the authorities, especially in 
the judiciary, responsible for the defense of democracy, in situations 
of attack by majorities that are disloyal to democracy. This posture 
should be compatible with the premises of the democratic rule of 
law and, at the same time, powerful enough to contain the cunning 
strategies of the new authoritarian populists. 

The task of those who propose to establish a system of defensive 
democracy is to design constraints that are “enabling” in nature, that 
is, that are intended to strengthen democracy by unclogging “demo-
cratic channels” through the preservation of democracy’s constitu-
tive rights while ensuring the integrity and autonomy of law enforce-
ment agencies.314 

THE BRAZILIAN MODEL OF DEFENSIVE DEMOCRACY 

With the 1988 Federal Constitution, which sealed the transition 
from military rule to democracy, Brazil adopted a democracy of 
a clearly defensive nature, which benefited from the concerns 
brought about by the incomplete doctrine of militant democracy. 
Since then, the Brazilian political system adopted a strongly “con-
sensual model of democracy”,315 founded on a robust and exten-
sive bill of rights and a strong system of separation of powers, 
in clear reaction to the previous authoritarian, centralized and 
hyperpresidential regime that prevailed from 1964 to 1985. 
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The 1988 Constitution defined coalition presidentialism as 
the central piece of the political system, by combining presiden-
tialism with multiparty system, by opting for a proportional elec-
toral system for the composition of the House of Representatives. 
Since its adoption, this model has imposed on all presidents of the 
republic the need to build broad parliamentary coalitions, if they 
intend to govern with the minimum of effectiveness, or even not 
be removed from power through an impeachment process.316 

The STF was given the role of “guardian” of the Federal Consti-
tution. In its hands were concentrated the attributions of con-
stitutional court, court of cassation, as well as the responsibility 
for judging all members of parliament and the first level of gov-
ernment officials for criminal behavior. Stand to directly access 
the STF was extended to political parties, governors and con-
federation of unions. By giving the STF the prerogative to ana-
lyze the constitutionality of constitutional amendments made by 
the National Congress, the Constitution transferred to the STF 
an enormous power of veto and supervision over the Brazilian 
political system.317 

The Office of the Prosecutor General (PGR) received the 
specific attribution to carry out “the defense of the legal order, 
the democratic regime, and the inalienable social and individ-
ual interests,” by force of article 127, caput, of the Constituição 
Federal (CF). 

Among the defensive democracy mechanisms, stand out a very 
broad and detailed charter of fundamental rights, which incor-
porates not only civil and political rights, but also economic and 
social rights, as well as diffuse and intergenerational rights. The bill 
of rights established mandates for the criminalization of racism, 
torture, terrorism, as well as “actions by armed groups, civil or 
military, against the constitutional order and the democratic rule 
of law” (Article 5, XLII, XLIII and XLIV of the CF). 
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The party freedom granted by the Constitution, although broad, 
require that political parties respect for “the democratic regime, 
the multiparty system, the fundamental rights of the human per-
son,” besides explicitly forbidding “the use by political parties of 
paramilitary organizations” (article 17, caput and paragraph 4, 
of the CF), and they may be prevented from operating if they vio-
late these principles. 

The Bill of Rights and the basic structures of the democratic 
rule of law were entrenched by a robust list of “carved in stone 
clauses” (cláusulas pétreas), designed to prevent the deliberation 
of constitutional amendments “tending to abolish” the system of 
separation of powers, the federation, the democratic electoral pro-
cess, as well as individual rights and guarantees (article 60, para-
graph 4, clauses I to IV, of the Constitution). The STF has been 
given the task of protecting this broad set of fundamental clauses. 

The 1988 Constitution also incorporated elements of demo-
cratic self-defense by establishing several mechanisms to deal with 
different types of crises. In dealing with impeachment, it estab-
lished as a crime of responsibility of the president of the republic 
to attempt against the free functioning of the other powers, the 
exercise of fundamental rights, the enforcement of laws and judi-
cial decisions (article 85, II, III and VII of the CF), among other 
constitutional principles. It also foresees the possibility of enact-
ing a “State of Defense” and a “State of Siege,” which requires con-
gressional approval, when there is a threat to the democratic rule 
of law, authorizing the restriction of some rights, such as the free-
dom of assembly, secrecy of correspondence and communication, 
as well as the making of arrests for crimes against the State, which 
must be immediately informed to the judicial authority (articles 
136 and 137 of the CF). 

In the same way, the “federal intervention”—such as the one 
decreed after the attempt coup on January 8, 2023, with the purpose 
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of reestablishing order in the Federal District—has as one of its 
foundations the defense of “the republican form (of government), 
the representative system and the democratic regime,” besides the 
protection of “the rights of the human person” (article 34, VII, a 
and b). It is impossible to deny, therefore, the defensive nature of 
the Brazilian Constitution, as well as the existence of several mech-
anisms of the so-called toolbox proposed by militant democracy. 

The escalation of attacks on Brazilian democracy after the 
election of Jair Bolsonaro in 2018, led the National Congress to 
approve in 2021 Law 14,197 (Law for the Defense of the Demo-
cratic Rule of Law), which revoked the old National Security Law 
enacted by the military regime (Law 7,170, of 1983). The new leg-
islation inserted in the Penal Code several criminal dispositions 
aimed at defending the “democratic rule of law,” similar to those 
incorporated by Portuguese and German legislation. 

Besides a chapter on crimes against national sovereignty, which 
did not exactly bring novelties, Law 14.197/21 innovated by estab-
lishing the following criminal dispositions: 

Violent Abolition of the Democratic Rule 
of Law
Article 359-L – To attempt, by the use of vi-
olence or serious threat, to abolish the Dem-
ocratic Rule of Law, preventing or restrict-
ing the exercise of constitutional powers. 
Coup d’état 
Article 359-M – To attempt, by the use of 
violence or serious threat, to depose the 
legitimate constituted government. 
Interruption of Electoral Process 
Article 359-N – Impeding or disrupting the 
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election or the verification of its results by 
improperly violating the security mecha-
nisms of the electronic voting system estab-
lished by the Electoral Justice. 
[...]
Incitation 
Article 286 – Publicly inciting the practice 
of crime [...] 
[…] The same penalty is applied to any-
one who publicly incites animosity among 
the Armed Forces, or between the Armed 
Forces and the constitutional powers, civil 
institutions, or society. 

With the introduction of these provisions in the criminal legis-
lation, the Brazilian system of defensive democracy was strength-
ened, paradoxically, by a conservative Congress, in a political 
conjuncture characterized by permanent attacks by the president 
of the republic himself and his supporters. Although Bolsonaro 
vetoed some provisions of the new legislation, which regulated the 
dissemination of antidemocratic messages or created a subsidiary 
criminal action in case of omission by the General Prosecutor of 
the Republic to bring charges against those who commit crimes 
against the democratic rule of law), the system for the defense of 
democracy gained greater coherence and robustness. 

Criminal legislation has the important function of distinguish-
ing, in a stricter way, illicit conduct from licit conduct, restricting 
judicial discretion in imposing limits on fundamental rights, such 
as freedom of speech or expression. These legal restrictions must 
necessarily pass through the filter of constitutionality. The fact is, 
however, that in the Brazilian case the Constitution has given the 
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legislator, as well as those who have the responsibility to defend 
it, a clear mandate. Its defensive nature leaves no room to contest 
both the legitimacy of criminalizing certain antidemocratic con-
ducts, with the consequential restriction of rights, and an authori-
zation for bodies such as the STF and the PGR to assume a defen-
sive posture. 

By defensive institutional posture we understand an active and 
vigorous behavior of legal officials and the Judiciary in defense of 
democracy, extracting the full protective potential from the norma-
tive framework of the defensive democracy, with the objective of 
containing attacks and concrete threats to the democratic order.318 

Finally, Brazil, like many other democratic countries, has the 
challenge of regulating antidemocratic conduct, as well as those of 
a discriminatory nature, in the context of social media, in order to 
adjust its system of defense of democracy to the new virtual agora.

AUTHORITARIAN POPULISM: BOLSONARO’S STRATEGIES 

Jair Bolsonaro’s authoritarian populism bet on three strategies to 
subjugate Brazilian constitutional democracy: visceral polariza-
tion, authoritarian infralegalism, and incitement of the military 
against civilian powers. The combination of these three strategies 
imposed an “existential risk” to Brazilian democracy.319 

The visceral polarization has a strongly emotional and antiplu-
ralist nature. Bolsonaro presented himself since the beginning of 
his campaign as an authentic representative and exclusive inter-
preter of the will of the people, denying legitimacy to all those who 
were willing to contest him. His positions have always sought to 
transform divergences, inherent to pluralist societies and the dem-
ocratic process, into insoluble confrontations, denying credibility 
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to his opponents and even to the institutions that dared to criticize 
or impose limits on him. 

As Ricardo Barbosa Jr. and Guilherme Casarões point out, bol-
sonarism has promoted a profound change in the way the Brazilian 
political debate has come to be organized. Its “radical right-wing 
populism”320 was structured from a fusion of Christian national-
ism, reactionary militarist patriotism, and, I would add, a selective 
radical libertarianism, appropriating these multiple platforms to 
attack progressive moral, political, social, environmental, and eco-
nomic positions. 

It also sought to appropriate positive values of constitutional 
democracy, such as freedom of expression and demonstration 
or the “auditable vote,” in order to distort and attack the rights 
of vulnerable groups and the integrity of the very institutions 
of constitutional democracy. Through the intensive use of social 
media, with the systematic dissemination of deliberate lies, bol-
sonarism invested against pluralism, stigmatizing those in oppos-
ing camps as “communists, globalists, cultists of gender ideology, 
enemies of the homeland, corrupt, and anti-Christian”.321 The 
same kind of delegitimizing discourse was reserved for the elec-
tronic ballot boxes.322 

This visceral polarization was immensely enhanced by the 
intensive employment of social media, as Bolsonaro built “a rel-
evant alternative public sphere, controlling an important disinfor-
mation network”,323 of a predominantly emotional nature. In this 
way Bolsonaro was able to frayed the democratic fabric, forging 
an unhospitable environment to build political consensus and tol-
erant coexistence intrinsic to a pluralistic society. 

The second strategy adopted by the Bolsonaro government was 
authoritarian infralegalism. Like the other authoritarian populists 
of this historical period who came to power by vote, Bolsonaro 
sought to employ the law and its institutional prerogatives not only 



BATTLE OF POWERS   |   251

to advance the interests and worldview of the radical right, but 
also to weaken the resilience of institutional control systems. 

The difference between the legal method employed by Jair Bol-
sonaro and other populists, such as Hugo Chávez in Venezuela 
or Viktor Orbán in Hungary, stems from the fact that Bolso-
naro had to deal with a rather consensual constitutional system 
endowed with numerous mechanisms to defend democracy and 
constitutional values. Unable to form a solid congressional coali-
tion, Bolsonaro did not have the strength to pass constitutional 
amendments that would alter the progressive nature of numerous 
provisions of the 1988 Constitution. 

Likewise, he was not able to change the voting system, which 
would eventually give him advantages in the frustrated attempt 
for reelection in 2022. He also failed to establish the necessary 
consensus in the National Congress to promote changes in several 
ordinary laws, such as the Disarmament Statute, the Civil Code, 
the Forest Code, and countless other laws that concretize consti-
tutional values and principles, incompatible with the postures of 
the radical right that he represents.324 In this sense, Bolsonaro was 
the most powerless president of the New Republic, from a legisla-
tive perspective. 



252   |   OSCAR VILHENA VIEIRA

Figure 1. Coalition Presidentialism: Failure in the Legislative Arena

Source: Oscar Vilhena Vieira, “O STF e a Defesa da Democracia no Brasil,” Journal of Democracy 12, no. 1 
(June  2023): 7–55, using data from Oscar Vilhena Vieira, Rubens Glezer, and Ana Laura Pereira Barbosa, 

“Infralegalismo Autoritário: A Estratégia do Governo Bolsonaro para Implementar Sua Agenda Iliberal Sem 
Apoio no Legislativo,” in Estado de Direito e Populismo Autoritário: Erosão e Resistência Institucional no 

Brasil (2018-2022) (São Paulo: Editora FGV, 2023). 

56,7%
1995-jun. 1998

46,2%
1999-jun. 2002

2003-jun. 2006
62,2%

2007-jun. 2010
47,1%

2011-jun. 2014
59,7%

37,9%
2019-jun. 2022

SUCCESS RATE
How many bills proposed by the President became law

60%
1995-jun. 1998

58,6%
1999- jun. 2002

2003-jun. 2006
62,1%

2007-jun. 2010
36,8%

2011-jun. 2014
35,1%

28,3%
2019-jun. 2022

DOMINANCE RATE
How many bills that became law were proposed by the President

*Last update: 10.06.2022 – Including provisory measures (medidas provisórias – MPVs), bills (projetos de lei – PLs), 
complementary bills (projetos de lei complementar – PLPs), and proposed amendments to the Constitution (propostas 
de emendas à Constituição – PEC); excluding National Congress bills (projetos de Lei do Congresso Nacional – PLNs).



BATTLE OF POWERS   |   253

In view of his weakness in the National Congress, Bolsonaro 
chose to employ, in an intense and abusive manner, the institu-
tional prerogatives of president of the republic to cause the ero-
sion of certain areas of the constitutional order, neutralize institu-
tions and public policies of a progressive nature inscribed in the 
Constitution and in ordinary laws, as well as promote the conser-
vative, predatory or even authoritarian interests of the different 
groups that supported him. 

This was done by abusively issuing infralegal acts, contrary 
to ordinary legislation or the constitutional order; by appointing 
authorities who were disloyal to the legal purpose of the public 
institutions they came to command; by adopting para-institutional 
actions, such as illegal orders issued broadcast via “lives” or social 
networks; by constraining the budget of several agencies; and by 
changing the competencies or composition of governmental bod-
ies and councils.
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Figure 2. Total Legislative Decrees by Theme

Source: Vieira, “O STF e a Defesa da Democracia no Brasil.”
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Figure 3. Management Body Affected by Restructuring

Source: Vieira, “O STF e a Defesa da Democracia no Brasil.”
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Bolsonaro’s third strategy was to incite the military against the 
constitutional powers. This resource, repeatedly employed in our 
republican history, also involved an expansion of the participa-
tion of military personnel, as well as police and other armed seg-
ments, in political activities, both in the Legislative and Executive 
branches. During the campaign, Bolsonaro made use of his mili-
tary background and as a defender of the corporate interests of the 
armed classes, systematically resorting to barracks values and aes-
thetics, presenting himself as a representative of the “military party.” 

His government had eight ministers of military origin, sur-
passing the participation of uniformed men in the ministries of 
the military governments themselves (1964–85). There was also a 
33% increase in the number of active militaries in commissioned 
positions, in relation to previous governments, according to data 
from the Ministry of Finance.325

From the perspective of destabilizing constitutional insti-
tutions, the most serious was the insidious way he incited the 
Armed Forces against the constitutional powers, especially against 
the Supreme Court. The threats and incitement started even 
before the inauguration, when his son, federal deputy Eduardo 
Bolsonaro, stated that all it took was a “soldier and a corporal” to 
close the Supreme Court, between the first and second round of 
the 2018 elections.326 Since the beginning of his term, the former 
president was incisive in his criticism of the Justices of the STF 
and the institution itself. Many were the acts of hostility to the 
democratic order. 

On April 20, 2020, the president of the republic participated 
in a demonstration in favor of military intervention in front of the 
Army Headquarters in Brasilia, where there were banners calling 
for the closure of the National Congress and the Supreme Court. In 
August 2021, with the objective of intimidating the STF, Bolsonaro 
ordered fighter planes to fly over its building, causing a military 
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crisis that would culminate in the replacement of the three com-
manders of the Armed Forces, as reported by former Defense 
Minister Raul Jungmann.327 

On September 7, 2021, Bolsonaro sent a message to the then 
president of the STF, Justice Luiz Fux: “Either the head of this 
Branch will frame his [Justice] or this Branch may suffer what 
we don’t want [...] whoever acts outside the [Constitution] will 
be framed or will ask to leave,” referring to Justice Alexandre de 
Moraes, who had already presided over several investigations into 
the criminal conduct of the president and supporters.328 

The incitement of the military against the STF and the Supe-
rior Electoral Court escalated in 2022, the year of the presidential 
election. The process of disqualifying the electronic ballot boxes 
was heightened by the manifestation of the military in the com-
mission formed by the Superior Electoral Court to evaluate the 
integrity of the electronic ballot boxes. As the president of the 
republic pointed out, Justice Luís Roberto Barroso, who presided 
over the TSE at the time, when inviting a military man to be part 
of the commission, did not take into consideration that Bolsonaro 
was the commander of the Armed Forces, and, therefore, all mili-
tary men and women were obedient to him. 

The result was a coordinated action to sabotage the electoral 
process, which resulted in a proposal by the president to hold a 
parallel vote count, to be done by the military, for the 2022 elec-
tions, in clear violation of the exclusive competence assigned to 
the Electoral Justice to conduct the electoral process. 

On August 8, 2022, Justice Edson Fachin, then president of the 
Superior Electoral Tribunal, put a stop to the attempts to disrupt 
the electoral process, when he declared that the questioning made 
by the pro-Bolsonaro military at the TSE was unfounded and had 
been filed extemporaneously. More than that, Fachin excluded 
the officer who took advantage of his condition as a member of 
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the electoral process oversight commission to spread false news 
aimed at discrediting the polls.329 

The coordination of these strategies and multiple threats 
posed enormous challenges to civil society, opposition parties, the 
media, and institutions committed to the defense of democracy. 
In this article, as already stated, the focus is on the conduct of the 
Supreme Court, which should not diminish the actions of other 
institutional spheres and sectors of civil society that have also 
taken a stance committed to the defense of democracy. 

STF: FROM RESPONSIVE POSTURE TO DEFENSIVE POSTURE 

A favorite target of attacks by the former president and his sup-
porters, the STF took a reasonably restrained position at the begin-
ning of the Bolsonaro government. It even proposed a “republican 
pact” among the branches of government. As the government’s 
conduct proved increasingly hostile to the Constitution, the STF’s 
behavior also changed, and it began to respond more quickly and 
robustly to demands—many of them conveyed by strategic litiga-
tion—aimed at protecting fundamental rights and other structural 
principles of the constitutional order.330

When the more direct attacks on the Tribunal’s jurisdiction 
and later on the electoral system became more incisive, the STF 
went a step beyond responsiveness, assuming a properly defensive 
posture, as it became even more forceful in the application—to 
its full extent—of the normative framework of “defensive democ-
racy,” as well as in assuming a proactive posture, aimed at suppress-
ing the omission or inertia of the other actors in the Justice sys-
tem, who would leave democracy without the proper institutional 
legal protection. 
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The involvement of the STF in the long and complex political 
crisis that Brazil has immersed itself in since 2013, which led to 
the impeachment of President Dilma Rousseff in 2016 and the 
arrest of former President Luiz Inácio Lula da Silva in 2018, cul-
minating with the election of a far-right populist to occupy the 
Presidential Palace, has raised doubts about the Tribunal’s ability 
to contain a president of the republic so averse to constitutional 
protocols. 

On the one hand, the STF had been heavily criticized (but 
never threatened) by the left since the Mensalão trial in 2006. 
This criticism became even more acute with the beginning of the 
Operation Car Wash in 2014. By endorsing the operation that led 
to the imprisonment of former president Lula, the STF became 
the object of severe censure by jurist legal experts. 

On the other hand, conservative and extreme right-wing sec-
tors have long accused the STF of maintaining an “activist” and 
“progressive” stance, especially in the field of customs. With the 
change of position in relation to Operation Car Wash, which began 
in the Second Panel of the Supreme Court, reviewing the under-
standing of various topics, such as the possibility of imprisonment 
after conviction in second instance, the hostility of groups on the 
right, including the military, toward the STF was potentiated.331 

The famous tweet by General Villas Bôas, then commander 
of the Army, threatening the STF if it were to allow the candi-
dacy of Luiz Inácio Lula da Silva in the 2018 elections, exemplifies 
the tension not only between right-wing and extreme right-wing 
groups and the STF, but also a growing backlash from the Armed 
Forces—resentful of having been stripped of their self-assigned 
moderating role—toward the Tribunal. 

As highlighted in a previous study,332 there was an appreciable 
difference in the behavior of the STF between the first year of the 
Bolsonaro government (2019) and the following years, not only in 
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relation to the pace of decision making and the collegiality with 
which the Tribunal began to decide, but especially in terms of 
the forcefulness of its decisions. In other words, there was a clear 
change in the posture of the STF. “While in 2019, only 33.9% of 
the actions filed against the Government had a first decision ren-
dered in the same year, in 2020, this number rises to 68.5%. In 
addition, the average time between the filing of the lawsuit and 
the first decision decreased from 2020: from 70.72 days in 2019, it 
went down to 23.5 in 2020.” 
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Figure 4. Delay in the Trial of Lawsuits in the STF Docket (2019-
Jun. 2022)

Source: Oscar Vilhena Vieira, Rubens Glezer, and Ana Laura Pereira Barbosa, “Supremocracia e 
Infralegalismo Autoritário,” Novos Estudos CEBRAP 41 (January 9, 2023): 591–605.
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of social visitation in maximum security establishments (ADPF 
579),334 the decrees that relaxed access to firearms and ammunition 
(ADPF 581)335 or the release of pesticides (ADPF 559),336 were not 
immediately faced by the STF in that first year of government. This 
does not mean that the court remained inert, as in ADI 6121,337 in 
which the STF partially overturned Decree 9.759/19, which extin-
guished all public administration participatory collegiate bodies. 

Ana Laura Barbosa, researcher of the Supremo em Pauta 
Project, at FGV School of Law in São Paulo, prepared a database 
with 198 actions and inquiries in progress at the STF during the 
Bolsonaro period, which had as their object acts and conduct 
considered hostile to the Constitution and its principles, car-
ried out by the then president and his supporters. These actions 
and inquiries generated 231 decisions, between January 2019 
and December 2022. The analysis of the merit of these actions 
justifies pointing out the central role assumed by the STF in the 
defense of the constitutional order, even though it has not been 
able to contain part of the process of institutional erosion pro-
moted by the Bolsonaro administration. More than 50% of the 
decisions made by the Supreme in this context refer to the gov-
ernment’s conduct during the COVID-19 pandemic, added to 
the investigations and inquiries related to antidemocratic acts, as 
can be seen in the Figure 5. 
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Figure 5. Themes of the STF Decisions (in the 231 Decisions that 
Comprise the Research Universe)

Source: Vieira, “O STF e a Defesa da Democracia no Brasil.”
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Responsive Posture 

The response of the STF to Bolsonaro’s attacks against fundamen-
tal rights and public policies of constitutional origin was robust. 
The defense of vulnerable groups, the protection of public agencies 
against attempts at co-optation and instrumentalization for illegal 
purposes and, above all, the forceful action during the pandemic 
period, show that the STF has taken an increasingly “responsive” 
posture in the face of hostility to the 1988 Constitution. 

In the very first months of the government, the STF sus-
pended the validity of decrees and provisional measures that 
sought to restrict fundamental rights. It prevented the suppres-
sion of various councils for social participation, such as the 
National Council for the Rights of the Child, which had been cre-
ated by law and could not be dismantled by decree (ADPF 622; 
ADPF 623; ADPF 747);338 it prevented the transfer of National 
Foundation for the Indigenous People (FUNAI) to the Ministry 
of Agriculture, where the greatest resistance to indigenous rights 
was concentrated (ADI 6172);339 defended major newspapers 
against an attempt to financially strangle them (ADI 6229);340 
suspended the effects of an ordinance authorizing the tacit reg-
istration of pesticides (ADPF 656 and 658);341 invalidated vari-
ous decrees issued with the aim of relaxing access to firearms 
(ADI 6675 and others);342 suspended a decree of a discrimina-
tory nature regarding the education of children with special 
needs (ADI 6590);343 suspended a health policy that discrimi-
nated against the LGBTQ+ population (ADPF 787);344 restricted 
the access of religious groups to the lands of isolated indigenous 
peoples (ADI 6622);345 invalidated the decree that made the func-
tioning of the National Mechanism for the Prevention and Com-
bat of Torture unfeasible (ADPF 607);346 invalidated the provi-
sional measure that allowed simplified environmental licensing 
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(ADI 6808);347 and prohibited the contingency of resources for 
the National Fund for Climate Change (ADPF 708).348 

Regarding the capture and abusive employment of public insti-
tutions to favor the interests of the incumbent government, in 
confrontation with constitutional norms, the STF prevented the 
appointment of a Federal Police director aligned with Bolsonaro, 
which could compromise the institution’s autonomy to investigate 
government acts (MS 37097);349 prohibited the disclosure of a dos-
sier, with personal information, aimed at exposing and intimidating 
Bolsonaro’s critics within the security forces (ADPF 722);350 estab-
lished the due interpretative contours of article 142 of the CF, mak-
ing it clear that the Armed Forces have no “moderating function” in 
the political system (MI 7311 and ADI 6457);351 limited the Military 
Police’s action in Rio de Janeiro communities during the pandemic 
(ADPF 635);352 restricted the sharing of information within the 
intelligence system, establishing public interest criteria for its prac-
tice (ADI 6529);353 defended the autonomy of federal universities 
(ADPF 759; ADI 6565);354 and restricted amendments by the rap-
porteur employed to execute the so-called “secret budget” (ADPF 
850 and 851)355 in order to secure parliamentary support. 

The most forceful action by the STF, however, came in response 
to the irresponsible, denialist, antiscientific, and in many ways cruel 
stance taken by the Bolsonaro’s government during the COVID-19 
pandemic, as well as the federal government’s attempt to prevent 
states and municipalities from carrying out measures to prevent the 
virus and protect public health. 

Since the beginning of the pandemic, the STF has taken deci-
sions aimed at ensuring access to information related to the health 
emergency (ADI 6351 and others);356 suspended the government’s 
campaign against policies of social isolation established by states 
and municipalities (ADPF 688; ADPF 689);357 imposed defeat on 
the federal government by authorizing other federal entities to 
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conduct actions and take measures to prevent and combat the 
virus, also establishing that the government should adopt sci-
entific criteria in combating the pandemic (ADPF 672);358 sus-
pended a provisional measure that flexibilized worker protection 
in the face of the COVID (ADI 6342 and others);359 forced the 
Ministry of Health to disclose data (ADPF 690);360 determined 
that the government should adopt a set of measures to protect 
indigenous populations (ADPF 709),361 as well as quilombola 
(maroon) populations (ADPF 742);362 overturned the ban on the 
mandatory use of masks (ADPF 714);363 confirmed the manda-
tory nature of vaccination (ADI 6586 and ADI 6587);364 released 
the importation of vaccines by states and municipalities (ADPF 
770);365 forced the Union to take emergency measures in the case 
of the health crisis installed in Manaus (ADPF 756);366 granted an 
injunction determining the installation of a Parliamentary Inves-
tigation Commission (CPI) in the Federal Senate on the govern-
ment’s actions in the pandemic (MS 37760);367 suspended a federal 
government order prohibiting employers from requiring proof of 
vaccination (ADPF 898),368 as well as an order of the Ministry of 
Education (MEC) prohibiting the requirement of proof of vacci-
nation for returning to school (ADPF 756);369 and finally the STF 
did not recognize the ADPF proposed by the federal government 
to prevent vaccination campaigns for children and adolescents in 
the states (ADPF 756).370

This set of decisions shows that the STF has not refrained from 
controlling abuses and violations of fundamental rights by the Bol-
sonaro government, as well as negligence in the implementation of 
public policies with constitutional roots. This does not mean, how-
ever, that numerous issues have not passed beyond judicial control, 
with strong impact on the violation of rights of vulnerable groups 
and erosion of the law enforcement system itself.
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Defensive Posture 

The posture of the STF became defensive as a result of the escala-
tion of attacks on the Court and on democracy. The fact that no 
solid barrier was stablished by ordinary control mechanisms of 
intelligence and law enforcement, imposed on the “guardian” of the 
Constitution the need to supply the omission of control agencies, 
determining the opening of a series of ex officio inquiries to sup-
ply these omissions. 

On March 14, 2019, invoking the provisions of article 43 of the 
Internal Rules (Regimento Interno) of the STF, the president of 
the STF, Justice Dias Toffoli, determined the opening of a crimi-
nal investigation (Inquiry 4,781)371 in order to investigate “fraud-
ulent news, known as Fake News, slanderous accusations, threats 
and offenses coated with animus caluniandi, diffamandi and inju-
riandi, which affect the honorability and safety of the Supreme 
Court, its members and family members,” appointing Justice Ale-
xandre de Morais to conduct the investigation (Portaria GP no. 69, 
14/03/19). 

This can be considered the first step of the STF toward a more 
combative posture in defense of its jurisdiction. Although not 
explicitly invoking the expression “defensive democracy,” in his 
short manifestation in plenary aimed at justifying the opening of 
this heterodox inquiry, Dias Toffoli made it clear that “there is no 
democracy without an independent judiciary and a free press,” 
which is why offensive acts aimed at intimidating the Court can-
not go unnoticed. 

President Toffoli’s decision was a reaction to increasing threats 
and acts of intimidation against members of the Court, as well as 
the manifestation of a member of the Public Prosecutor’s Office, 
published on the website O Antagonista, with “false” and “offensive” 
and “threatening” information regarding members of the Court. 
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In the same context of attacks on the STF, more radicalized sectors 
to the right began to propose the impeachment of members of the 
Tribunal, with special focus on Justice Gilmar Mendes, due to his 
repositioning in the case of Operation Car Wash. 

The opening of this investigation, ex officio, generated a strong 
reaction from the Attorney General’s Office, the press, and even 
from the most conservative sectors of the legal community, inso-
far as it imposed an act of censorship on a means of communica-
tion, as well as an unusual investigation, given the characteristics 
of the Brazilian accusatorial system. 

The political party Rede Sustentabilidade filed an ADPF 
(ADPF 572)372 arguing, in summary, that the president of the 
Supreme Court, in addition to encroaching on the competence 
of the Executive and the Public Ministry, which should initiate 
an investigation, would be violating the principle of due process 
of law, personal freedom and freedom of expression, legality, 
as well as the provisions of Article 5, XXXVII, which prohibits 
judges and tribunals of exception. The initial petition pointed 
out that “legal entities” could not be victims or “passive subjects” 
of crimes against honor, according to the Supreme Court’s own 
jurisprudence, which would render the investigation devoid of 
cause. Finally, the petition pointed out violation of the principle 
of “natural judge,” to the extent that the rapporteur, Alexandre 
de Moraes, was chosen by the president of the STF to conduct 
the investigation. 

ADPF 572, which had Justice Edison Fachin as rapporteur, 
was only adjudicated in June 2020. During this span of time 
other acts and threats to the STF, in addition to those that moti-
vated the opening of Inquiry 4,781373 in March 2019, entered the 
horizon of this judgment. In judging ADPF 572, the STF out-
lined its doctrine of defensive democracy. After reporting the 
manifestations of PGR, Attorney General’s Office (AGU), and 
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the information provided by the Justice Alexandre de Moraes, 
appointed to preside over the inquiry, it converted the trial of the 
preliminary injunction into a trial of merit, for considering the 
case sufficiently instructed. 

In his vote, Justice Fachin analyzed each of the alleged viola-
tions of the Constitution, with particular emphasis on the issues 
related to freedom of expression and the competence of the presi-
dent of the STF to start, ex officio, a criminal investigation. The 
central point of Justice Fachin’s vote, however, was to outline a 
robust justification for the defensive posture that the STF would 
take throughout the Bolsonaro administration: 

No provision of the Constitutional text may 
be interpreted or practiced in such a way 
as to allow groups or persons to suppress 
the enjoyment and exercise of fundamental 
rights and guarantees. No provision may 
be interpreted or practiced in such a way 
as to exclude other rights and guarantees 
that are inherent to the human being or that 
arise from the representative democratic 
form of government. 
This line of thinking echoes what Karl 
Loewestein called militant democracy 
(streitbare Demokratie), but instead of sim-
ply abolishing groups or parties, as the Ger-
man constitutionalist’s thesis is sometimes 
read, they restrict its application to acts that, 
by abusing the rights and guarantees pro-
tected by the Constitution, invoking them 
under the pretext of political ideology, aim 
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to abolish or restrict the rights of certain 
people or groups. 
[...]
There is no democratic order without re-
spect for judicial decisions. There is no law 
that can justify the noncompliance with a 
judicial decision from the last instance of 
the Judiciary. After all, it is the Judiciary 
Branch that is responsible for ruling out, 
even against constitutional majorities, any 
measures that suppress the rights guaran-
teed in the Constitution. Therefore, the 
defense of dictatorship, the closing of the 
National Congress or the Supreme Federal 
Tribunal are inadmissible in the democratic 
rule of law. There is no freedom of expres-
sion that supports the defense of these acts. 
Whoever commits them needs to know 
that he will face constitutional justice. 
Whoever practices them needs to know 
that the Supreme Federal Tribunal will not 
tolerate them.374 

While establishing that freedom of expression occupies a 
“preferred position” in the Brazilian constitutional system, Jus-
tice Fachin argues that it is necessary to admit the possibility 
of restricting this right, when it is abused, exposing democracy 
to “effective risk,” provided that this restriction is put into prac-
tice in an exceptional and restricted manner. These hypotheses 
are foreseen in the law, such as those that prohibit hate speech, 
anti-Semitic speech, the practice of racism or child pornography, 
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but also those that impose an “effective risk” to the institutions of 
democracy or to the fundamental rights regime.

In the initial phase of deliberation, that com-
prises the opening of the investigation, I 
believe that its object should be limited to 
manifestations that denote an effective risk 
[my emphasis] to the independence of the 
Judiciary ([Constituição da República Fede-
rativa do Brasil] CRFB, art. 2), by way of 
threat to its members and, thus, risk to the 
established Powers, to the Rule of Law and 
to democracy. Attacks against one of the 
Powers, inciting its closure, death, the im-
prisonment of its members, disobedience to 
its acts, and the leaking of classified infor-
mation are not, finally, manifestations pro-
tected by freedom of expression.375 

The second defensive aspect of the vote casted by Justice Edson 
Fachin refers to the possibility of the president of the Court to initi-
ate criminal investigations. For Justice Fachin, the omission of the 
other organs of control would leave the constitutional system vul-
nerable to attacks from radical sectors. Therefore, the STF should 
seek to overcome this omission and for this there was a legal autho-
rization, provided for in the Rules of Procedure of the STF itself:

It is verified, in casu, unequivocal absence 
of proper action of the organs of control 
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with the purpose of ascertaining the inten-
tion of damaging or exposing to danger 
of damaging the independence of the Ju-
diciary and the democratic state of law. 
Hence, article 43 of the [STF Bylaws] RISTF 
applies: in the event of an omission by the 
control organs, to investigate, within the 
limits of the nature of the informative piece, 
any injury or danger of injury to the inde-
pendence of the Judiciary and to the demo-
cratic rule of law.376 

Likewise, the requirement that the crime had been com-
mitted at the “site” or “premises” of the STF would not offer an 
obstacle, since “[...] the diffuse nature of crimes committed over 
the internet [...] allows the concept of the site of the Tribunal to 
be extended [...]”; the crimes investigated in the inquiry having a 
“formal nature,” although committed in the virtual environment, 
“are also consummated” within the premises of the STF. 

In the conclusion of his vote, Justice Edson Fachin set a series 
of conditionals to the Supreme’s action, reaffirming the need to 
demonstrate “effective risk” to the independence its jurisdiction, 
making it clear that the exercise of defensive democracy by the 
Court could not take place at the margin of fundamental rights and 
guarantees, stressing that: 

There is no law in the abuse of rights. The an-
tidote to intolerance is democratic legality. 
It is necessary to be careful that the dose of 
the medicine does not turn it into a poison. 
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Dissent is inherent to democracy. The intol-
erable dissent is precisely that which seeks 
to violently impose consensus.377 

In this way, Justice Fachin demarcates that the defensive pos-
ture in defense of democracy cannot take place outside the nor-
mative structures of the Brazilian constitutional democracy. There 
are rules and powers to be employed in the defense of democ-
racy. The defensive posture indicates that these rules and pow-
ers must be employed vigorously and that those responsible for 
them must be vigilant, including with the traps that are set to 
neutralize the system of defense of the Constitution, but never 
outside the field of protection of fundamental rights. 

In line with the rapporteur’s vote, Justice Gilmar Mendes built 
a broad argument about the abusive use of freedom of expression 
on social networks, done systematically and with the employ-
ment of robots, in order to undermine the legitimacy of the elec-
toral process and other democratic institutions. According to Jus-
tice Gilmar Mendes, this kind of strategy cannot find protection 
in the system of fundamental rights. He also quotes directly from 
the German experience: 

Germany is characterized by many as a 
militant democracy. In this sense, accord-
ing to Ronald Krotoszynski: “any speech 
that aims at the destruction of democratic 
government has no protection under the 
Basic Law.”378 
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Asserting that Constitutional Tribunals have an obligation to 
ensure the independence of their own jurisdictions, he emphasized 
that it is imperative for the STF to assume a political function:

[...] when what is at stake is the political 
substance of the Constitution, the Consti-
tutional Tribunal is legitimized to act on an 
equal footing with the other constitutional 
bodies [...] 379

With the exception of Justice Marco Aurélio, who accepted the 
various objections of the ADPF plaintiff, including that there was an 
irreparable defect of origin, since the STF had “usurped” the exclu-
sive function of PGR, the other justices of the STF endorsed the 
vote of the reporting Justice, Edison Fachin. This decision played 
a fundamental role, as it expressed the foundations on which the 
STF began to act to contain antidemocratic actions, in a context in 
which the main control bodies had not been fulfilling their tasks. 

Inquiry 4,781,380 of March 14, 2019, was followed by no fewer 
than eight more inquiries, directly related to attacks on the dem-
ocratic regime and its institutions. Inquiry 4,781 itself would be 
renewed, several times, in view of the ambiguous position of PGR 
regarding Bolsonaro’s government. 

In these inquiries several investigation fronts were opened, 
such as the one called “hate cabinet,” which included the search 
and seizure at the addresses of figures very close to the former 
president of the republic, such as businessman Luciano Hang and 
former congressman Roberto Jefferson. Diligences were autho-
rized to investigate the leaking of personal information of the STF 
justices; the arrest of Federal Deputy Daniel Silveira, who would 



BATTLE OF POWERS   |   275

be sentenced on April 20, 2022, for defending antidemocratic mea-
sures and violent actions against the justices. The congressman 
would later be pardoned by the president of the republic, in a 
clear sign of affront to the STF’s decision. The pardon would be 
annulled in May 2023 by the STF. 

On April 20, 2020, at the request of PGR, Inquiry 4,828381 
was opened, known as the inquiry into “antidemocratic acts,” 
to investigate the facts that occurred on April 19, in light of the 
“agglomeration of individuals in front of the Brazilian Army bar-
racks, where claims of animosity between the Armed Forces and 
national institutions were reported,” which, at the time, consisted 
of possible crimes under the National Security Law. This same 
inquiry later went on to investigate the shooting of fireworks at 
the STF headquarters on June 13, 2020. 

On April 28, 2020, also at the request of the PGR, STF opened 
Inquiry 4,831,382 this one originally presided over by Justice Celso 
de Mello (who retired) and later by Justice Alexandre de Moraes, 
to investigate the accusations made by the then Minister of Justice 
Sergio Moro, about President Bolsonaro’s attempt to interfere with 
the Federal Police in order to serve the interests of his presidency 
and his family members. 

In this inquiry, Justice Celso de Mello ordered the release of a 
ministerial meeting video, from April 22, 2020, in which the then 
Minister of Education attacks the STF and the former Minister of 
the Environment proposes to take advantage of the pandemic to 
“pass the buck” on environmental legislation, in addition to the 
president himself constraining the Minister of Justice to accept a 
politically motivated change in the Federal Police. 

On July 1, 2021, Inquiry 4,874383 was opened, following the 
filing request by the PGR for Inquiry 4,828,384 which had the pur-
pose of investigating antidemocratic acts. The difficulty in oppos-
ing the successive filing requests promoted by the PGR led to the 
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solution proposed by Justice Alexandre de Moraes—endorsed by 
the majority of the Court—to open new inquiries, on the under-
standing that the PGR’s omission would jeopardize the continu-
ity of the investigations. In this way, a defensive position was 
imposed, aimed at mitigating the capture of control agencies by 
president Bolsonaro. 

This investigation determined the arrest of Allan do Santos, a 
blogger and youtuber who disseminates the radical ideas of Bol-
sonaro, who fled to the United States; the blocking of several bank 
accounts of bloggers involved in antidemocratic activities; as well 
as an official letter to Google, to provide information about the 
monetization of several channels involved in the dissemination of 
fake news. 

On November 10, 2021, the Justice Alexandre de Moraes deter-
mined the removal of the former Federal Deputy Roberto Jeffer-
son from the presidency of the PTB (political party), for detecting 
evidence that he was using the structure and resources of the party 
to commit antidemocratic activities, considered criminal. In this 
case, the PTB is using one of the typical tools of militant democracy, 
by intervening in the sphere of party autonomy. Roberto Jeffer-
son would later be caught in the act and charged for firing against 
Federal Police Officers, in a dramatic scene some days before the 
second round of the 2022 presidential election.

On August 4, 2021, the STF determined, ex officio, the open-
ing of investigation 4878,385 to investigate possible crimes commit-
ted by President Jair Bolsonaro, from “notitia criminis” forwarded 
by the Superior Electoral Court. Bolsonaro had disseminated on 
platforms and social networks documents relating to an alleged 
invasion of the TSE system and databases, with the aim of discred-
iting the Court and the electoral process. He was accompanied 
on this occasion by a Federal Police Officer and a member of the 
House of Representatives. 
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On August 16, 2021, weeks before the September 7 demon-
strations, in which the president would come to directly attack the 
STF, the STF authorized the opening of Inquiry 4,879,386 with the 
purpose of investigating the accusation that a group of members 
of Congress and truck drivers’ leaders were inciting the popula-
tion to provoke acts of violence against the STF and other consti-
tutional institutions. Once again the STF would invoke the gram-
mar of militant democracy, by claiming that the protesters were 
abusing the right to freedom of speech, assembly and even the 
right to strike, ignoring that nonpeaceful demonstrations aimed 
at constraining democratic institutions are not authorized by the 
Constitution. In this investigation, inquiries were authorized to 
examine reports that demonstrators had established a bounty 
on the “head” of STF justices and that these activities were being 
financed by a “big businessman” from Santa Catarina. 

On December 3, 2021, the STF authorized the opening of 
Inquiry 4,888,387 against the manifestation of the PGR, based on 
a request from the presidency of the CPI of the Pandemic, which 
was taking place in the Federal Senate. According to the CPI’s final 
report, the then president of the republic had committed several 
crimes, which, although not directly associated with antidemocratic 
activities, put at risk the public health of the Brazilian population. 

The case deserves attention in this study, not only for the 
seriousness of the accusation, but also because it reinforces the 
willingness of the STF to oppose the position of the PGR, which 
understood that a criminal investigation against Bolsonaro was 
unnecessary, arguing that there was a parliamentary investigation 
on the same facts. This case exposed the acute tension between 
the PGR and the STF, specially Justice Alexandre de Moraes, who 
understood that there was an omission on the part of the PGR. 
Once again, the investigation was shelved, but the rapporteur for 
the case ordered that the full investigation, led by the PGR, be sent 
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to the Federal Police, so that they could continue the investiga-
tions from where they stopped. 

On July 29, 2022, once again in the vicinity of September 7, the 
Federal Police detected the movements of antidemocratic groups. 
In a decision that had a huge impact not only on the media, but 
also on business sectors, Justice Alexandre de Moraes ordered 
the breaking of communication secrecy of several businessmen 
who participated in a WhatsApp group, where antidemocratic 
messages circulated. Also in this pre-September 7, 2022 period, 
the Justice Alexandre de Moraes ordered the temporary arrest of 
demonstrators for practices associated with the crime of attempt-
ing to abolish the democratic rule of law, provided by the new leg-
islation to protect democratic institutions. 

After the presidential election of 2022, with Lula’s victory, 
Justice Alexandre de Moraes authorized a police operation, on 
December 16, 2022, aimed at investigating the movements that 
were intended to prevent the inauguration of the elected presi-
dent, in which he ordered the arrest of suspects of trying to 
implode a tanker truck near the Brasília airport to “provoke the 
intervention of the Armed Forces,” as confessed by businessman 
George Washington de Souza. He also ordered the breaking of 
bank secrecy of the suspects, and determined searches and other 
measures in eight states of the Federation. 

Immediately after the January 8, 2023 insurrection, which 
resulted in the invasion and depredation of the National Con-
gress, the Presidential Palace and STF building, Justice Alexandre 
de Moraes determined the immediate removal of Governor of 
the Federal District of Brasilia, Ibaneis Rocha (within the proce-
dures of Inquiry 4,879).388 A controversial measure, since federal 
intervention had already been decreed in Brasilia. He ordered 
the dissolution, within 24 hours, of antidemocratic encampments 
around military barracks and units throughout the country. 
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Moraes also ordered the arrest of the former Minister of 
Justice and then secretary of security of the Federal District, 
Anderson Torres, on suspicion of having participated in the orga-
nization of the insurrectional acts, by facilitating the depredation 
of the headquarters of three branches of power. Later, the draft of 
a decree to establish a state of defense intervening at the Superior 
Electoral Court was found at the residence of Bolsonaro’s former 
Minister of Justice. The decree established a Commission of Elec-
toral Regularity, composed of no fewer than eight “members of 
the Ministry of Defense,” which should “reestablish the fairness” 
of the electoral process. 

Finally, the Justice Alexandre de Moraes determined the open-
ing of three inquiries, 4,920, 4,921, 4,922,389 at the request of 
the PGR, in order to investigate the responsibility of those who 
invaded and depredated the headquarters of the three branches 
of government, those who gave material and financial support, as 
well as those who incited the coup acts of January 8, in which the 
conduct of former president Jair Bolsonaro should be investigated. 
These inquiries involve the arrest and investigation of 2,170 people, 
of which 1,413 were charged of distinct antidemocratic criminal 
conducts before the STF. One year after the attempted coup d’état, 
only 30 people were convicted, and 66 remain in prison waiting 
for a trial. Bolsonaro is under investigation for his involvement in 
the January 8 attempted coup, but until this moment has not been 
indicted. However, it is important to mention at this point that he 
was convicted by the Superior Electoral Tribunal for abuse of polit-
ical power during the 2022 presidential campaign. This conviction 
suspended Bolsonaro’s political rights for eight years, impeding 
him to run for office until 2030.
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CONCLUSION 

Brazil should be considered a successful experience of “defen-
sive democracy,” since its democratic regime survived the threats 
and attacks perpetrated by a president of the republic hostile to 
its constitutional order.390 The markedly consensual nature of the 
constitutional model adopted in 1988 makes it difficult for lead-
ers who are not able to gather support from a solid parliamentary 
coalition to act, as well as to overcome the veto power that legal 
instances have to invalidate actions and policies that confront the 
basic rules of the Constitution. 

The National Congress, although mostly conservative and 
aligned to several presidential views in the last term, played an 
essential role in blocking changes to the constitutional or legal sys-
tem that would favor a rapid deterioration of democratic structures 
in the first term of Jair Bolsonaro. The President was an impotent 
head of government vis-à-vis the Legislative Branch. He failed to 
impose his legislative agenda and had more vetoes overturned than 
any of his predecessors. 

Although the president of the Chamber of Deputies offered him 
a shield against more than a hundred impeachment petitions, this 
protection came in exchange for a shift of control over larger por-
tions of the public budget, to satisfy the parliamentary leadership. 

The Federal Senate had a more confrontational behavior with 
the president of the republic, which culminated with the estab-
lishment of the COVID-19 CPI, although this only happened 
after the determination of the STF. The CPI’s final report imputed 
a series of crimes to the president and his aides in the conduct of 
the pandemic. To date, these criminal accusations have not been 
translated any conviction. 

Finally, the National Congress made a fundamental contri-
bution to the system of protection of Brazilian democracy by 
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approving the Law for the Defense of the Democratic Rule of Law 
(Law 14.197/21), giving the justice system clearer bases for hold-
ing accountable those who attempt against democratic institu-
tions. Despite some presidential vetoes, the law was immediately 
applied by the STF through the various inquiries aimed at investi-
gating antidemocratic acts. 

Civil society, in clear alliance with the so-called traditional 
media, also played an important role in the defense of democ-
racy. The association of important business organizations, such as 
Federation of Industries of the State of São Paulo (FIESP) and the 
Brazilian Federation of Banks (FEBRABAN), with several federa-
tions of worker’s trade unions, social movements and civil society 
organizations, indicated the existence of an unusual and extended 
coalition in support of democratic institutions, notably the STF 
and the electronic voting system. Strong manifestations of support 
for democracy and confidence in the Brazilian electoral process 
by the governments of the United States and European Union also 
contributed to protect the democratic regime. 

It is relevant to point out that, despite the insidious action of 
the president and his supporters, systematically inciting military 
intervention, self-restraint prevailed in the command of the Armed 
Forces, which refused to embark on the authoritarian adventure, 
even though many voices from the barracks echoed the authoritar-
ian assaults by the president of the republic. It is worth mentioning, 
however, that the command of the Armed Forces never issued an 
official note repudiating the attacks on the democratic institutions.

In this challenging context, the Supreme Federal Tribunal occu-
pied a central position both in the containment of the attacks on 
fundamental rights, the abuse of power, the attempted capture of 
state offices, the irrationality and obscurantism in the conduct 
of the pandemic, and in the defense, properly speaking, of demo-
cratic institutionally. 
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The systematic attacks on the constitutional jurisdiction and 
on some of the Justices of the STF, which were not opposed by the 
other control institutions, such as the PGR, had to be contained 
by the STF itself, supplying these omissions. The defensive pos-
ture of the STF was manifested by the forcefulness and proactivity 
with which it exercised its function as guardian of the 1988 CF, 
employing to the fullest extent the legislation in defense of the 
institutions of the Democratic Rule of Law. 

Over the past four years, the STF has made it clear that it would 
not abdicate its mission to defend the democratic constitutional 
order, even when pressured by the Executive, by sectors of the 
Armed Forces, or by the most radicalized segments of public opin-
ion. The internal fragmentation and conflict within the Tribunal, 
as well as the decline in the popular trust toward the STF, starting 
in 2013,391 favored a certain skepticism about the Tribunal’s ability 
to place due limits on a populist president. But, as stated by Justice 
Luís Roberto Barroso, when the issue is the defense of democracy, 
the Tribunal is united. 

This does not mean that one cannot point out omissions and 
errors in the exercise of its function as “guardian” of the Consti-
tution. There are many decisions that can be criticized and that 
require corrections. But there have certainly been more achieve-
ments than errors. The volume and substance of the STF’s juris-
prudence in this period allow us to affirm that the STF has con-
sciously taken on the difficult task of actively fighting the attacks 
on democracy perpetrated by the Executive and maintaining a 
dialogue with Parliament, with the aim of contributing to the 
construction of an electoral alternative to the authoritarian popu-
list candidate. 

The STF acted in full harmony with the Superior Electoral 
Court, which not only defended the electronic ballot box and the 
counting process against the attacks of the president of the republic 
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and the military aligned to him, but also played an essential role in 
containing the use and dissemination of false news against the elec-
toral process. In the exercise of its normative competence and polic-
ing of the electoral process, the electoral court edited and applied 
TSE Resolution no. 23,610/19, which prohibits the “dissemination 
or sharing of known untrue or seriously decontextualized facts that 
affect the integrity of the electoral process, including the processes 
of voting, counting, and tallying of votes.” 

The defense of Brazilian democracy required a defensive pos-
ture from constitutional institutions and from civil society itself, 
making effective the various legal tools of our defensive democ-
racy. A central role fell to the STF, which was only possible because 
of the great number of attributions and powers conferred upon 
it by the 1988 CF, as well as the manner in which this “supremo-
cratic” Tribunal put these attributions into practice throughout its 
recent history. It is not trivial that the STF has not succumbed in 
the exercise of its task of defending democracy, as has happened to 
many other courts around the world. 

The survival of democracy, however, cannot depend on this 
system of institutional protection, no matter how robust it may be. 
The tools of “defensive democracy,” as well as the “vigilant posture” 
of those who occupy the institutions of defense of democracy, can 
contribute to contain sporadic cycles of populist authoritarian-
ism, but they can never impede longer processes of democratic 
disloyalty. Courts cannot substitute the political system itself, in 
the function of coordinating political conflicts and promoting 
solutions for the fulfillment of citizens’ expectations of well-being 
within a fully democratic society. 

At a time when Brazilian democracy is beginning to return to 
normality and threats no longer come from the core of one of the 
branches of power or even the Armed Forces, it is essential that 
the defensive posture wielded by the STF during the Bolsonaro 
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administration also contract. As pointed out by Justice Fachin, 
when defining the contours of Brazilian defensive democracy, “it is 
necessary to be careful that the dose of the medicine does not turn 
it into a poison.” 



BATTLE OF POWERS   |   285

REFERENCES

Abranches, Sérgio. Presidencialismo de Coalizão: Raízes e Evolução do 
Modelo Político Brasileiro. São Paulo: Cia. das Letras, 2018.

Ackerman, Bruce. “The New Separation of Powers.” Harvard Law Review, 
2000, 633–729.

Ackerman, Bruce. We the People. Vol. 1. Cambridge: Belknap, 1993.

Agência Pública. “Quantos Pedidos de Impeachment os Últimos Presi-
dentes Receberam?” Accessed May 17, 2022. https://apublica.org/impe-
achment-bolsonaro/quantos-pedidos-de-impeachment-os-ultimos-
-presidentes-receberam/.

Akçay, Ümit. “Authoritarian Consolidation Dynamics in Turkey.” Con-
temporary Politics 27, no. 1 (2021): 79–104.

Almeida, Eloisa Machado de. ‘Sociedade Civil e Democracia: A Parti-
cipação da Sociedade Civil Como Amicus Curiae no Supremo Tribunal 
Federal’, 2006.

Alonso, Angela. “A Política das Ruas: Protestos em São Paulo de Dilma 
a Temer 1.” Novos Estudos, 2017, 49.

Angelo, Claudio. “A Ignorância de Ricardo Salles, Ministro do Meio 
Ambiente, sobre Chico Mendes.” Época, February 15, 2019, https://
oglobo.globo.com/epoca/a-ignorancia-de-ricardo-salles-ministro-do-
-meio-ambiente-sobre-chico-mendes-23452042.

AP 470, Justice Joaquim Barbosa (Supremo Tribunal Federal 2012).

Apuração de Eleição n. 1578-04.2014.6.00.000/DF, João Otávio de Noro-
nha (Tribunal Superior Eleitoral 2014).

Arendt, Hannah. Da Revolução. Estudos Políticos 5. São Paulo: Ática, 
1988.

https://apublica.org/impeachment-bolsonaro/quantos-pedidos-de-impeachment-os-ultimos--presidentes-receberam/
https://apublica.org/impeachment-bolsonaro/quantos-pedidos-de-impeachment-os-ultimos--presidentes-receberam/
https://apublica.org/impeachment-bolsonaro/quantos-pedidos-de-impeachment-os-ultimos--presidentes-receberam/


286   |   OSCAR VILHENA VIEIRA

Arguelhes, Diego Werneck, and Leandro Molhano Ribeiro. “Ministo-
cracia: O Supremo Tribunal Individual e o Processo Democrático Bra-
sileiro.” Novos Estudos CEBRAP 37, no. 1 (April 2018): 13–32. https://
doi.org/10.25091/s01013300201800010003.

Arretche, Marta. “Democracia e Redução da Desigualdade Econômica 
no Brasil: A Inclusão dos Outsiders.” Revista Brasileira de Ciências Sociais 
33 (2018).

________. Paths of Inequality in Brazil: A Half-Century of Changes. Sprin-
ger, 2018.

Art. 85, 5, CF, Pub. L. No. Art. 85, 5, Constituição da República Federa-
tiva do Brasil de 1988 (1988).

Art. 102, Constituição Federal de 1988 § (n.d.).

Azevedo, Graziela. “Milhares de Brasileiros Tomam as Ruas pelo Impe-
achment de Dilma Rousseff.” G1, December 14, 2015, http://g1.globo.
com/hora1/noticia/2015/12/milhares-de-brasileiros-tomam-ruas-pelo-
-impeachment-de-dilma-rousseff.html.

Balkin, Jack. “Constitutional Rot.” In Can It Happen Here? Authoritarian-
ism in America, edited by Cass Sunstein. New York: Dey Street Books, 2018.

Barbosa, Ricardo, and Guilherme Casarões. “Statecraft under God: 
Radical Right Populism Meets Christian Nationalism in Bolsonaro’s 
Brazil.” Millennium 50, no. 3 (July 1, 2022): 669–99. https://doi.
org/10.1177/03058298221110922.

Bermeo, Nancy. “On Democratic Backsliding.” Journal of Democracy 
27, no. 1 (2016): 5–19. https://doi.org/10.1353/jod.2016.0012.

Binenbojm, Gustavo. A Nova Jurisdição Constitucional Brasileira: Legi-
timidade Democrática e Instrumentos de Realização. 3. ed., rev. ampl. e 
atualizada de acordo com a Emenda Constitucional n. 45/2004. Rio de 
Janeiro: Renovar, 2010.

http://g1.globo.com/hora1/noticia/2015/12/milhares-de-brasileiros-tomam-ruas-pelo-impeachment-de-dilma-rousseff.html
http://g1.globo.com/hora1/noticia/2015/12/milhares-de-brasileiros-tomam-ruas-pelo-impeachment-de-dilma-rousseff.html
http://g1.globo.com/hora1/noticia/2015/12/milhares-de-brasileiros-tomam-ruas-pelo-impeachment-de-dilma-rousseff.html
https://doi.org/10.1177/03058298221110922
https://doi.org/10.1177/03058298221110922


BATTLE OF POWERS   |   287

Bracher, Karl Dietrich. The German Dictatorship: The Origins, Struc-
ture, and Consequences of National Socialism. Harmondsworth: Pen-
guin Books, 1991.

Bragon, Ranier, and Camilla Mattoso. “Presença de Militares da Ativa 
no Governo Federal Cresce 33% sob Bolsonaro e Mais que Dobra em 20 
Anos.” Folha de S.Paulo, 2020, sec. Poder. https://www1.folha.uol.com.
br/poder/2020/07/presenca-de-militares-da-ativa-no-governo-federal-
-cresce-33-sob-bolsonaro-e-mais-que-dobra-em-20-anos.shtml.

Bobbio, Norberto. O Futuro da Democracia: Uma Defesa das Regras do 
Jogo. Rio de Janeiro: Paz e Terra, 1986.

Borges, Ademar, and Oscar Vilhena Vieira. “Democracia Militante e a 
Quadratura do Círculo.” JOTA Info (blog), February 16, 2023, https://
www.jota.info/opiniao-e-analise/artigos/democracia-militante-e-a-qua-
dratura-do-circulo-16022023.

Boyadjian, Victor, and Filipe Matoso. “Bolsonaro Agrava Crise da Covid 
ao Atacar Ministro do STF, diz entidade de juízes federais.” G1, April 
9, 2021, https://g1.globo.com/politica/noticia/2021/04/09/bolsonaro-
-agrava-crise-da-covid-ao-atacar-ministro-do-stf-diz-entidade-de-juizes-
-federais.ghtml.

Bueno, Cassio Scarpinella. Amicus Curiae no Processo Civil Brasileiro: 
Um Terceiro Enigmático. São Paulo: Saraiva, 2006.

Burke, Edmund. Reflexões sobre a Revolução em França. Brasília: Edi-
tora UnB, 1982.

Calegari, Luiza. “Temer é Absolvido de Acusação de Corrupção para 
Editar Decreto dos Portos.” Consultor Jurídico (blog), March 19, 2021, 
https://www.conjur.com.br/2021-mar-19/temer-absolvido-acusacao-
-corrupcao-editar-decreto.

Campello, Daniela, Anya Schiffrin, Karine Belarmino, and Debora 
Thome. “Captured Media? Examining Brazilian Coverage of Lava Jato 

https://www1.folha.uol.com.br/poder/2020/07/presenca-de-militares-da-ativa-no-governo-federal-cresce-33-sob-bolsonaro-e-mais-que-dobra-em-20-anos.shtml
https://www1.folha.uol.com.br/poder/2020/07/presenca-de-militares-da-ativa-no-governo-federal-cresce-33-sob-bolsonaro-e-mais-que-dobra-em-20-anos.shtml
https://www1.folha.uol.com.br/poder/2020/07/presenca-de-militares-da-ativa-no-governo-federal-cresce-33-sob-bolsonaro-e-mais-que-dobra-em-20-anos.shtml
https://www.jota.info/opiniao-e-analise/artigos/democracia-militante-e-a-quadratura-do-circulo-16022023
https://www.jota.info/opiniao-e-analise/artigos/democracia-militante-e-a-quadratura-do-circulo-16022023
https://www.jota.info/opiniao-e-analise/artigos/democracia-militante-e-a-quadratura-do-circulo-16022023
https://g1.globo.com/politica/noticia/2021/04/09/bolsonaro-agrava-crise-da-covid-ao-atacar-ministro-do-stf-diz-entidade-de-juizes-federais.ghtml
https://g1.globo.com/politica/noticia/2021/04/09/bolsonaro-agrava-crise-da-covid-ao-atacar-ministro-do-stf-diz-entidade-de-juizes-federais.ghtml
https://g1.globo.com/politica/noticia/2021/04/09/bolsonaro-agrava-crise-da-covid-ao-atacar-ministro-do-stf-diz-entidade-de-juizes-federais.ghtml
https://www.conjur.com.br/2021-mar-19/temer-absolvido-acusacao-corrupcao-editar-decreto
https://www.conjur.com.br/2021-mar-19/temer-absolvido-acusacao-corrupcao-editar-decreto


288   |   OSCAR VILHENA VIEIRA

1.” In Corruption and the Lava Jato Scandal in Latin America, 68–81. 
Routledge, 2020.

Campos, Roberto. A Lanterna na Popa: Memórias. Rio de Janeiro: Top-
books, 1994.

Canotilho, José Joaquim Gomes. Constituiçao Dirigente e Vinculação do 
Legislador: Contributo para a Compreensão das Normas Constitucionais 
Programáticas. 2. ed. Coimbra: Coimbra Editora, 2001.

Cappelletti, Mauro. O Controle Judicial de Constitucionalidade das Leis 
no Direito Comparado. Porto Alegre: S.A. Fabris Editor, 1999.

Carvalho, Laura. Valsa Brasileira: Do Boom ao Caos Econômico. São 
Paulo: Todavia, 2018.

Constant, Benjamin. Escritos de Política. São Paulo: Martins Fontes, 2005.

“Constituição da República Federativa do Brasil de 1824.” Accessed 
May 25, 2022. https://pdba.georgetown.edu/Constitutions/Brazil/bra-
zil1824.html.

“Constituição da República Federativa do Brasil de 1891.” Accessed 
May 25, 2022. https://pdba.georgetown.edu/Constitutions/Brazil/bra-
zil1891.html.

Cooter, Robert D. “Decentralized Law for a Complex Economy: The 
Structural Approach to Adjudicating the New Law Merchant.” Univer-
sity of Pennsylvania Law Review 144, no. 5 (1996): 1643–96.

Corrales, Javier. “The Authoritarian Resurgence: Autocratic Legalism in 
Venezuela.” Journal of Democracy 26, no. 2 (2015): 37–51.

Costa, Iris. “Bolsonaro Mandou FAB Sobrevoar STF para Quebrar 
Vidraças, Diz Jungmann.” Congresso em Foco, 2021. https://congresso-
emfoco.uol.com.br/projeto-bula/reportagem/bolsonaro-mandou-fab-
-sobrevoar-stf-para-quebrar-vidracas-diz-jungmann/.

https://pdba.georgetown.edu/Constitutions/Brazil/brazil1824.html
https://pdba.georgetown.edu/Constitutions/Brazil/brazil1824.html
https://pdba.georgetown.edu/Constitutions/Brazil/brazil1891.html
https://pdba.georgetown.edu/Constitutions/Brazil/brazil1891.html
https://congressoemfoco.uol.com.br/projeto-bula/reportagem/bolsonaro-mandou-fab-sobrevoar-stf-para-quebrar-vidracas-diz-jungmann/
https://congressoemfoco.uol.com.br/projeto-bula/reportagem/bolsonaro-mandou-fab-sobrevoar-stf-para-quebrar-vidracas-diz-jungmann/
https://congressoemfoco.uol.com.br/projeto-bula/reportagem/bolsonaro-mandou-fab-sobrevoar-stf-para-quebrar-vidracas-diz-jungmann/


BATTLE OF POWERS   |   289

Couto, Cláudio Gonçalves, and Rogério Bastos Arantes. “Constituição, 
Governo e Democracia no Brasil.” Revista Brasileira de Ciências Sociais 21 
(June 2006): 41–62. https://doi.org/10.1590/S0102-69092006000200003.

Declaration of the Rights of Man (1787). https://avalon.law.yale.edu/18th_
century/rightsof.asp.

Dimoulis, Dimitri, and Soraya Gasparetto Lunardi. “Definição da Pauta 
no Supremo Tribunal Federal e (Auto)Criação do Processo Objetivo.” 
Anais do XVII Congresso Nacional do CONPEDI, 2008, 4357–77.

The Economist. “Does Jair Bolsonaro Threaten Brazilian Demo-
cracy?” Accessed May 25, 2022. https://www.economist.com/the-ame-
ricas/2020/06/11/does-jair-bolsonaro-threaten-brazilian-democracy.

Dos Santos, Wanderley Guilherme. A Democracia Impedida: O Brasil no 
Século XXI. Rio de Janeiro: Editora FGV, 2017.

Diamond, Larry. “Facing up to the Democratic Recession.” Journal of 
Democracy 26, no. 1 (2015): 141–55.

Dyzenhaus, David. “States of Emergency.” In The Oxford Handbook of 
Comparative Constitutional Law, edited by Michel Rosenfeld and Sajós 
András. Oxford: Oxford university press, 2012.

Ely, John Hart. Democracy and Distrust: A Theory of Judicial Review. 
Cambridge, Mass.: Harvard University Press, 1980.

Falcão, Maurício. “Moraes Prorroga Inquéritos do STF sobre Disse-
minação de Fake News e Atos Antidemocráticos.” G1, April 9, 2021, 
https://g1.globo.com/politica/noticia/2021/04/09/moraes-prorroga-
-inqueritos-do-stf-sobre-disseminacao-de-fake-news-e-atos-antide-
mocraticos.ghtml.

Faoro, Raymundo. Assembleia Constituinte: A Legitimidade Recuperada. 
São Paulo: Brasiliense, 1981.

https://doi.org/10.1590/S0102-69092006000200003
https://avalon.law.yale.edu/18th_century/rightsof.asp
https://avalon.law.yale.edu/18th_century/rightsof.asp
https://www.economist.com/the-americas/2020/06/11/does-jair-bolsonaro-threaten-brazilian-democracy
https://www.economist.com/the-americas/2020/06/11/does-jair-bolsonaro-threaten-brazilian-democracy
https://g1.globo.com/politica/noticia/2021/04/09/moraes-prorroga-inqueritos-do-stf-sobre-disseminacao-de-fake-news-e-atos-antidemocraticos.ghtml
https://g1.globo.com/politica/noticia/2021/04/09/moraes-prorroga-inqueritos-do-stf-sobre-disseminacao-de-fake-news-e-atos-antidemocraticos.ghtml
https://g1.globo.com/politica/noticia/2021/04/09/moraes-prorroga-inqueritos-do-stf-sobre-disseminacao-de-fake-news-e-atos-antidemocraticos.ghtml


290   |   OSCAR VILHENA VIEIRA

________. Os Donos do Poder: Formação do Patronato Político Brasi-
leiro. São Paulo: Biblioteca azul, 2008.

Farah, Tatiana. “Governo Dilma Entrou de “Salto Alto” e Não Foi Capaz 
de Dialogar com Congresso, Avaliam Especialistas.” O Globo, 2 February, 
2015, sec. Política, https://oglobo.globo.com/politica/governo-dilma-
-entrou-de-salto-alto-nao-foi-capaz-de-dialogar-com-congresso-avaliam-
-especialistas-15218053.

Faria, Adriana Ancona de. O Ativismo Judicial do STF no Campo Polí-
tico-Eleitoral: Riscos Antidemocráticos. PhD Thesis, Pontifícia Universi-
dade Católica de São Paulo, 2013.

Fausto, Boris, and Sergio Fausto. História do Brasil. Vol. 1. São Paulo: 
Edusp, 1994.

Federal Senate. Resolution n. 35, Pub. L. No. 35 (2016).

________. Resolution n. 101, Pub. L. No. 101 (1992).

Ferraz, Octavio Luiz Motta. “Between Usurpation and Abdication? The 
Right to Health in the Courts of Brazil and South Africa.” In Transfor-
mative Constitutionalism: Comparing the Apex Courts of Brazil, India, 
and South Africa, edited by Oscar Vilhena Vieira, Upendra Baxi, and 
Frans Viljoen. Pretoria: Pretoria University Law Press, 2013.

________. “Harming the Poor through Social Rights Litigation: Les-
sons from Brazil.” Texas Law Review 89 (2010): 1643.

Ferreira, Flávio. “Possibilidade de STF Afastar Eduardo Cunha Divide 
Especialistas.” Folha de S.Paulo, July 1, 2016, sec. Poder. https://m.folha.
uol.com.br/poder/2016/01/1726700-possibilidade-de-stf-afastar-edu-
ardo-cunha-divide-especialistas.shtml.

Ficha Limpa Law, Pub. L. No. LCP 135 (2010). http://www.planalto.gov.
br/ccivil_03/leis/lcp/lcp135.htm.

https://oglobo.globo.com/politica/governo-dilma-entrou-de-salto-alto-nao-foi-capaz-de-dialogar-com-congresso-avaliam-especialistas-15218053
https://oglobo.globo.com/politica/governo-dilma-entrou-de-salto-alto-nao-foi-capaz-de-dialogar-com-congresso-avaliam-especialistas-15218053
https://oglobo.globo.com/politica/governo-dilma-entrou-de-salto-alto-nao-foi-capaz-de-dialogar-com-congresso-avaliam-especialistas-15218053
https://m.folha.uol.com.br/poder/2016/01/1726700-possibilidade-de-stf-afastar-eduardo-cunha-divide-especialistas.shtml
https://m.folha.uol.com.br/poder/2016/01/1726700-possibilidade-de-stf-afastar-eduardo-cunha-divide-especialistas.shtml
https://m.folha.uol.com.br/poder/2016/01/1726700-possibilidade-de-stf-afastar-eduardo-cunha-divide-especialistas.shtml
http://www.planalto.gov.br/ccivil_03/leis/lcp/lcp135.htm
http://www.planalto.gov.br/ccivil_03/leis/lcp/lcp135.htm


BATTLE OF POWERS   |   291

Figueiredo, Argelina Maria Cheibub, and Fernando Papaterra Limongi 
Neto. Executivo e Legislativo na Nova Ordem Constitucional. Rio de 
Janeiro, São Paulo: Editora FGV, FAPESP, 1999.

Filgueiras, Vitor Araújo, José Dari Krein, and Roberto Véras de Oli-
veira. “Reforma Trabalhista no Brasil: Promessas e Realidade.” Campi-
nas, SP: Curt Nimuendajú, 2019.

Financial Times. “Pandemic Lays Bare Constitutional Power Stru-
ggle in Brazil.” Financial Times, May 16, 2021, https://www.ft.com/
content/3bc8f805-629d-4223-a051-716204add20e.

Finer, Samuel Edward, Vernon Bogdanor, and Bernard Rudden. Com-
paring Constitutions. Oxford: Clarendon, 1995.

Folha de S.Paulo. “Maia é Ovacionado, Critica Governo Bolsonaro e 
Diz que Centrão Aprovou Reforma.” Folha de S.Paulo, July 10, 2019. 
https://www1.folha.uol.com.br/mercado/2019/07/maia-e-ovacionado-
-critica-governo-bolsonaro-e-diz-que-centrao-aprovou-reforma.shtml.

________. ‘“Por Mim Colocava Esses Vagabundos Todos na Cadeia, 
começando no STF,’ Diz Weintraub em Vídeo.” Folha de S.Paulo, May 
22, 2020, https://www1.folha.uol.com.br/poder/2020/05/por-mim-
-colocava-esses-vagabundos-todos-na-cadeia-comecando-no-stf-diz-
-weintraub-em-video.shtml.

________. “Leia a Íntegra do Discurso do Ex-Presidente Lula Antes 
de Se Entregar à PF”, Folha de S.Paulo, April 7, 2018, https://www1.
folha.uol.com.br/poder/2018/04/leia-a-integra-do-discurso-do-ex-pre-
sidente-lula-antes-de-se-entregar-a-pf.shtml.

________. “Temer é Gravado por Dono da JBS em Conversa Sobre 
Cunha - 17/05/2017 - Poder.” Folha de S. Paulo, May 17, 2017, http://
www1.folha.uol.com.br/poder/2017/05/1884926-audio-mostra-temer-
-dando-aval-a-compra-do-silencio-de-cunha-diz-jornal.shtml.

https://www.ft.com/content/3bc8f805-629d-4223-a051-716204add20e
https://www.ft.com/content/3bc8f805-629d-4223-a051-716204add20e
https://www1.folha.uol.com.br/mercado/2019/07/maia-e-ovacionado-critica-governo-bolsonaro-e-diz-que-centrao-aprovou-reforma.shtml
https://www1.folha.uol.com.br/mercado/2019/07/maia-e-ovacionado-critica-governo-bolsonaro-e-diz-que-centrao-aprovou-reforma.shtml
https://www1.folha.uol.com.br/poder/2020/05/por-mim-colocava-esses-vagabundos-todos-na-cadeia-comecando-no-stf-diz-weintraub-em-video.shtml
https://www1.folha.uol.com.br/poder/2020/05/por-mim-colocava-esses-vagabundos-todos-na-cadeia-comecando-no-stf-diz-weintraub-em-video.shtml
https://www1.folha.uol.com.br/poder/2020/05/por-mim-colocava-esses-vagabundos-todos-na-cadeia-comecando-no-stf-diz-weintraub-em-video.shtml
https://www1.folha.uol.com.br/poder/2018/04/leia-a-integra-do-discurso-do-ex-presidente-lula-antes-de-se-entregar-a-pf.shtml
https://www1.folha.uol.com.br/poder/2018/04/leia-a-integra-do-discurso-do-ex-presidente-lula-antes-de-se-entregar-a-pf.shtml
https://www1.folha.uol.com.br/poder/2018/04/leia-a-integra-do-discurso-do-ex-presidente-lula-antes-de-se-entregar-a-pf.shtml
http://www1.folha.uol.com.br/poder/2017/05/1884926-audio-mostra-temer-dando-aval-a-compra-do-silencio-de-cunha-diz-jornal.shtml
http://www1.folha.uol.com.br/poder/2017/05/1884926-audio-mostra-temer-dando-aval-a-compra-do-silencio-de-cunha-diz-jornal.shtml
http://www1.folha.uol.com.br/poder/2017/05/1884926-audio-mostra-temer-dando-aval-a-compra-do-silencio-de-cunha-diz-jornal.shtml


292   |   OSCAR VILHENA VIEIRA

________. “Bastam Um Soldado e Um Cabo para Fechar STF, Disse 
Filho de Bolsonaro em Vídeo,” October 21, 2018, https://www1.folha.
uol.com.br/poder/2018/10/basta-um-soldado-e-um-cabo-para-fechar-
-stf-disse-filho-de-bolsonaro-em-video.shtml.

________. “Ato por Cartas Une Sociedade com Falas Duras pela Demo-
cracia e Contra Golpismo de Bolsonaro; Siga.” Folha de S.Paulo, August 
11, 2022, https://aovivo.folha.uol.com.br/poder/2022/08/11/6185-car-
tas-pela-democracia-tem-atos-simultaneos-pelo-pais-siga.shtml.

Fontainha, Fernando de Castro, Marco Aurélio Vannucchi Leme de Mat-
tos, and Leonardo Seiichi Sasada Sato. História Oral do Supremo [1988-
2013] – Sydney Sanches. FGV DIREITO RIO, 2015. http://bibliotecadigi-
tal.fgv.br:80/dspace/handle/10438/13671.

Frazão, Felipe. ‘Após Reação sobre Soltura de Lula em 2018, Militares 
Dizem que Agora é Melhor Silenciar’, Estadão, March 9, 2021, https://
politica.estadao.com.br/noticias/geral,militares-temem-que-caso-lula-
-alimente-extremismo,70003641530.

Friedrich, Carl Joachim. Gobierno Constitucional y Democracia. Insti-
tuto de Estudios Políticos, 1975.

Fundação Ulysses Guimarães. ‘Uma Ponte para o Futuro, PMDB’, Octo-
ber 29, 2015. https://www.fundacaoulysses.org.br/wp-content/uplo-
ads/2016/11/UMA-PONTE-PARA-O-FUTURO.pdf.

Garapon, Antoine. Le Gardien des Promesses: Justice et Démocratie. Odile 
Jacob, 1996.

Gargarella, Roberto. La Sala de Máquinas de la Constitución: Dos Siglos 
de Constitucionalismo en América Latina. Mostoles-Madrid: Katz Edi-
tores, 2015.

Gargarella, Roberto, Pilar Domingo, and Theunis Roux. Courts and 
Social Transformation in New Democracies: An Institutional Voice for the 
Poor? Farnham (UK): Ashgate Publishing, 2006.

https://www1.folha.uol.com.br/poder/2018/10/basta-um-soldado-e-um-cabo-para-fechar-stf-disse-filho-de-bolsonaro-em-video.shtml
https://www1.folha.uol.com.br/poder/2018/10/basta-um-soldado-e-um-cabo-para-fechar-stf-disse-filho-de-bolsonaro-em-video.shtml
https://www1.folha.uol.com.br/poder/2018/10/basta-um-soldado-e-um-cabo-para-fechar-stf-disse-filho-de-bolsonaro-em-video.shtml
https://aovivo.folha.uol.com.br/poder/2022/08/11/6185-cartas-pela-democracia-tem-atos-simultaneos-pelo-pais-siga.shtml
https://aovivo.folha.uol.com.br/poder/2022/08/11/6185-cartas-pela-democracia-tem-atos-simultaneos-pelo-pais-siga.shtml
http://bibliotecadigital.fgv.br:80/dspace/handle/10438/13671
http://bibliotecadigital.fgv.br:80/dspace/handle/10438/13671
https://politica.estadao.com.br/noticias/geral,militares-temem-que-caso-lula-alimente-extremismo,70003641530
https://politica.estadao.com.br/noticias/geral,militares-temem-que-caso-lula-alimente-extremismo,70003641530
https://politica.estadao.com.br/noticias/geral,militares-temem-que-caso-lula-alimente-extremismo,70003641530
https://www.fundacaoulysses.org.br/wp-content/uploads/2016/11/UMA-PONTE-PARA-O-FUTURO.pdf
https://www.fundacaoulysses.org.br/wp-content/uploads/2016/11/UMA-PONTE-PARA-O-FUTURO.pdf


BATTLE OF POWERS   |   293

Garoupa, Nuno, and Tom Ginsburg. Judicial Reputation: A Comparative 
Theory. Chicago; London: University of Chicago Press, 2015.

Ginsburg, Tom. Judicial Review in New Democracies: Constitutional 
Courts in Asian Cases. Cambridge University Press, 2003.

Ginsburg, Tom, and Aziz Huq. “How We Lost Constitutional Demo-
cracy.” In Can It Happen Here? Authoritarianism in America, edited by 
Cass Sunstein. New York: Dey Street Books, 2018.

Glezer, Rubens. Catimba Constitucional: O STF, do Antijogo à Crise 
Constitucional. Belo Horizonte: Arraes, 2020.

Goulart, Jefferson O. “Processo Constituinte e Arranjo Federativo.” 
Lua Nova: Revista de Cultura e Política, 2013, 185–215. https://doi.
org/10.1590/S0102-64452013000100007.

Grimm, Dieter. Constitutionalism: Past, Present, and Future. Oxford: 
Oxford University Press, 2016.

Hamilton, Alexander, James Madison, and John Jay. O Federalista. Belo 
Horizonte: Lider, 1984.

________. “Federalist No. 10.” In The Federalist Papers, edited by Ale-
xander Hamilton, James Madison, and John Jay. New York: Palgrave 
Macmillan US, 2009, 49–54.

Hardin, Russell, Denis J Galligan, and Mila Versteeg. “Why a Constitu-
tion.” In Social and Political Foundations of Constitutions, 51–72. Cam-
bridge: Cambridge University Press, 2013.

Hesse, Konrad. Escritos de Derecho Constitucional. Madri: Centro de 
Edtudios Constitucionales, 1983.

Henkin, Louis, and Albert J. Rosenthal, eds. Constitutionalism and 
Rights: The Influence of the United States Constitution Abroad. New York: 
Columbia University Press, 1990.

https://doi.org/10.1590/S0102-64452013000100007
https://doi.org/10.1590/S0102-64452013000100007


294   |   OSCAR VILHENA VIEIRA

Hirschl, Ran. Towards Juristocracy: The Origins and Consequences of the 
New Constitutionalism. Cambridge, Mass.: Harvard University Press, 
2009.

Hobbes, Thomas. Leviatã. São Paulo: Abril Cultural, 1974.

Holmes, Stephen. “Constitutions and Constitutionalism.” In The Oxford 
Handbook of Comparative Constitutional Law, edited by Michel Rosen-
feld and András Sajó. Oxford: OUP Oxford, 2012.

Holmes, Stephen. Passions and Constraint: On the Theory of Liberal 
Democracy. Chicago: University of Chicago Press, 1995.

________. “Lineages of the Rule of Law.” In Democracy and the Rule 
of Law, edited by José María Maravall and Adam Przeworski, Vol. 19. 
Cambridge: Cambridge University Press, 2003.

________. Passions and Constraint: On the Theory of Liberal Demo-
cracy. University of Chicago Press, 1995.

________. “Precommitment and the Paradox of Democracy.” In Cons-
titutionalism and Democracy, edited by John Elster and Rune Slagstad. 
Cambridge: Cambridge University Press, 1988.

House of Representatives, Brazil. ‘Solicitação Para Instauração de Pro-
cesso n.1/2017’, June 29, 2017.

________. ‘Solicitação Para Instauração de Processo n.2/2017’, June 29, 
2017.

Hume, David. Ensaios Morais, Políticos e Literários. São Paulo: Abril 
Cultural, 1973.

Huntington, Samuel S. P. The Third Wave: Democratization in the Late 
Twentieth Century. Vol. 4. Oklahoma: University of Oklahoma Press, 
1993.



BATTLE OF POWERS   |   295

Huq, Aziz, and Tom Ginsburg. “How to Lose a Constitutional Demo-
cracy.” UCLA Law Review 65, no. 1 (2018): 78–169.

Jornal Nacional. “Deputado Divulga Vídeo com Discurso de Ódio e Ata-
ques a Ministros do Supremo.” G1, February 16, 2021, https://g1.globo.
com/politica/noticia/2021/02/16/deputado-divulga-video-com-dis-
curso-de-odio-e-ofensas-a-ministros-do-supremo.ghtml.

Kant, Immanuel, and Hans Siegbert Reiss. Kant: Political Writings. 2nd, 
enl. ed., ed. Cambridge Texts in the History of Political Thought. Cam-
bridge [England]; New York: Cambridge University Press, 1991.

Kelsen, Hans. Jurisdição Constitucional. São Paulo: Martins Fontes, 2007.

________. Teoria Pura do Direito. Coimbra: Armênio Amado, 1962.

________. The Essence and Value of Democracy. Edited by Nadia Urbi-
nati and Carlo Invernizzi Accetti. Translated by Brian Graf. Lanham: 
Rowman & Littlefield Publishers, 2013.

Kuss, Pauline. The Principle of Defensive Democracy in Action. Munich: 
GRIN Verlag, 2014.

Landau, David. “Abusive Constitutionalism.” U.C. Davis Law Review 47, 
no. 1, (November 2013): 189–260. 

Lassalle, Ferdinand. A Essência da Constituição. Rio de Janeiro: Liber 
Juris, 1987.

Law, David S., and Mila Versteeg. “Sham Constitutions, 101.” California 
Law Review 863, no. 867 (2013): 919–22.

Levinson, Sanford, and Jack M. Balkin. “Constitutional Crises.” Univer-
sity of Pennsylvania Law Review 157 (2008): 707.

Levitsky, Steven, and Daniel Ziblatt. How Democracies Die. Portland: 
Broadway Books, 2018.

https://g1.globo.com/politica/noticia/2021/02/16/deputado-divulga-video-com-discurso-de-odio-e-ofensas-a-ministros-do-supremo.ghtml
https://g1.globo.com/politica/noticia/2021/02/16/deputado-divulga-video-com-discurso-de-odio-e-ofensas-a-ministros-do-supremo.ghtml
https://g1.globo.com/politica/noticia/2021/02/16/deputado-divulga-video-com-discurso-de-odio-e-ofensas-a-ministros-do-supremo.ghtml


296   |   OSCAR VILHENA VIEIRA

Lijphart, Arend. Patterns of Democracy: Government Forms and Perfor-
mance in Thirty-Six Countries. New Haven: Yale University Press, 1999.

Lipset, Seymour Martin. “Some Social Requisites of Democracy: Econo-
mic Development and Political Legitimacy.” American Political Science 
Review 53, no. 1 (March 1959): 69–105. https://doi.org/10.2307/1951731.

Locke, John. Segundo Tratado sobre o Governo Civil. São Paulo: Edipro, 
2014.

Loewenstein, Karl. Brazil under Vargas. Macmillan, 1942.

________. “Autocracy Versus Democracy in Contemporary Europe, 
I.” American Political Science Review 29, no. 4 (August 1935): 571–93. 
https://doi.org/10.2307/1947789.

________. “Militant Democracy and Fundamental Rights, I.” American 
Political Science Review 31, no. 3 (1937): 417–32.

________. “Militant Democracy and Fundamental Rights, II.” Ameri-
can Political Science Review 31, no. 4 (August 1937): 638–58. https://
doi.org/10.2307/1948103.

Londoño, Ernesto, Manuela Andreoni, and Letícia Casado. “Bolso-
naro, Isolated and Defiant, Dismisses Coronavirus Threat to Brazil.” 
The New York Times, April 1, 2020, sec. World, https://www.nytimes.
com/2020/04/01/world/americas/brazil-bolsonaro-coronavirus.html.

Lorenzon, Alino. “Michel Debrun, A Conciliação e Outras Estratégias.” 
Revue Philosophique de Louvain 85, no. 65 (1987): 111–12.

Lubianco, Júlio. “Attacks on Journalists Explode in Brazil in 2020 and 
Most of Them Come from President Bolsonaro.” LatAm Journalism 
Review by the Knight Center, January 27, 2021. https://latamjournalis-
mreview.org/articles/attacks-journalists-brazil-2020-bolsonaro/.

https://doi.org/10.2307/1951731
https://doi.org/10.2307/1947789
https://doi.org/10.2307/1948103
https://doi.org/10.2307/1948103
https://www.nytimes.com/2020/04/01/world/americas/brazil-bolsonaro-coronavirus.html
https://www.nytimes.com/2020/04/01/world/americas/brazil-bolsonaro-coronavirus.html
https://latamjournalismreview.org/articles/attacks-journalists-brazil-2020-bolsonaro/
https://latamjournalismreview.org/articles/attacks-journalists-brazil-2020-bolsonaro/


BATTLE OF POWERS   |   297

Maquiavel, Nicolau. Discursos sobre a Primeira Década de Tito Lívio. 
Lisboa: Sílabo, 2010.

Madison, James. ‘The Federalist Papers: No. 51’, 1788, 1788.

Mannheim, Karl. “O Pensamento Conservador.” In Introdução Crítica à 
Sociologia Rural, edited by José de Souza Martins. São Paulo: Hucitec, 
1986.

Marbury v. Madison (US Supreme Court 1803).

Martins, Ives Gandra Silva. “Cabe às Forças Armadas Moderar os Con-
flitos entre os Poderes.” Consultor Jurídico. Accessed May 25, 2022. 
https://www.conjur.com.br/2020-mai-28/ives-gandra-artigo-142-cons-
tituicao-brasileira.

Marx, Karl. A Questão Judaica. Petrópolis: Vozes, 2007.

McIlwain, Charles Howard. Constitutionalism: Ancient and Modern. 
Clark (NJ): The Lawbook Exchange, 2005.

Melo, Marcus. “A Malaise Política no Brasil: Causas Reais e Imaginá-
rias.” Journal of Democracy 6, no. 2 (2017): 69–95.

Mendes, Guilherme. “TJMG Mantém Condenação de Eduardo Azeredo, 
Mas Sem Prisão Imediata.” JOTA Info (blog), August 24, 2018. https://
www.jota.info/justica/tjmg-condenacao-eduardo-azeredo-embar-
gos-24042018.

Michener, Gregory, and Carlos Pereira. “A Great Leap Forward for 
Democracy and the Rule of Law? Brazil’s Mensalão Trial.” Journal of 
Latin American Studies 48, no. 3 (2016): 477–507.

Milhorance, Flavia, and Ernesto Londoño. “Bolsonaro Prompts Fears 
of a Power Grab with Attacks on Brazil’s Voting System.” The New York 
Times, October 8, 2021. https://www.nytimes.com/2021/08/10/world/
americas/brazil-vote-bolsonaro.html.

https://www.conjur.com.br/2020-mai-28/ives-gandra-artigo-142-constituicao-brasileira
https://www.conjur.com.br/2020-mai-28/ives-gandra-artigo-142-constituicao-brasileira
https://www.jota.info/justica/tjmg-condenacao-eduardo-azeredo-embargos-24042018
https://www.jota.info/justica/tjmg-condenacao-eduardo-azeredo-embargos-24042018
https://www.jota.info/justica/tjmg-condenacao-eduardo-azeredo-embargos-24042018
https://www.nytimes.com/2021/08/10/world/americas/brazil-vote-bolsonaro.html
https://www.nytimes.com/2021/08/10/world/americas/brazil-vote-bolsonaro.html


298   |   OSCAR VILHENA VIEIRA

Ministério da Justiça. Excesso de Prisão Provisória no Brasil: Um Estudo 
Empírico sobre a Duração da Prisão nos Crimes de Furto, Roubo e Trá-
fico. Pensando o Direito 54. Secretaria de Assuntos Legislativos (SAL); 
IPEA, 2015.

Montesquieu, Charles Louis. O Espírito das Leis. Brasília: Editora UnB, 
1982.

Moraes, Camila. “Quando o PT Estava do Outro Lado: Sigla Lidera Pedi-
dos de Impeachment.” El País Brasil, April 18, 2016, sec. Brasil, https://
brasil.elpais.com/brasil/2016/04/18/politica/1460937256_657828.html.

Moro, Sergio Fernando. “Considerações sobre a Operação Mani Pulite.” 
Revista Cej 8, no. 26 (2004): 56–62.

Müller, Jan-Werner. “Citizens as Militant Democrats, or: Just How Into-
lerant Should the People Be?” Critical Review 34, no. 1 (2022): 85–98.

Nicolau, Jairo. “O Sistema Eleitoral de Lista Aberta no Brasil.” Dados 49, 
no. 4 (2006): 689–720.

Nogueira, André Magalhães. “Assembleia Nacional Constituinte de 
1987-88.” In Atlas Histórico do Brasil, edited by Alzira Alves Abreu. Rio 
de Janeiro: Editora FGV, 2016. https://atlas.fgv.br/verbete/5742.

Nobre, Marcos. Limites da Democracia: De Junho de 2013 ao Governo 
Bolsonaro. São Paulo: Todavia, 2022.

Nunes, Vinicius. “Mais de 130 Pedidos de Impeachment Contra Bol-
sonaro Aguardam Análise.” Poder360, 112AD. https://www.poder360.
com.br/brasil/mais-de-130-pedidos-de-impeachment-contra-bolsonaro-
-aguardam-analise/.

O’Donnell, Guillermo, Fábio Wanderley Reis, and Guillermo O’Donnell, 
eds. “Transições, Continuidades e Alguns Paradoxos.” In A Democracia 
no Brasil: Dilemas e Perspectivas, 41-64. São Paulo: Vértice, 1988.

https://brasil.elpais.com/brasil/2016/04/18/politica/1460937256_657828.html
https://brasil.elpais.com/brasil/2016/04/18/politica/1460937256_657828.html
https://atlas.fgv.br/verbete/5742
https://www.poder360.com.br/brasil/mais-de-130-pedidos-de-impeachment-contra-bolsonaro-aguardam-analise/
https://www.poder360.com.br/brasil/mais-de-130-pedidos-de-impeachment-contra-bolsonaro-aguardam-analise/
https://www.poder360.com.br/brasil/mais-de-130-pedidos-de-impeachment-contra-bolsonaro-aguardam-analise/


BATTLE OF POWERS   |   299

Oliveira Viana, Francisco José. Instituições Políticas Brasileiras. Belo Hori-
zonte: Itatiaia, 1987.

Oliveira, Clarissa. “TSE Veta Coronel Militante e Reacende Briga de 
Bolsonaro com o Judiciário.’ VEJA, August 8, 2022. https://veja.abril.
com.br/coluna/clarissa-oliveira/tse-veta-coronel-militante-reacende-
-briga-de-bolsonaro-com-o-judiciario/.

Paine, Thomas. Rights of Man: Being an Answer to Mr. Burke’s Attack on 
the French Revolution. London: JS Jordan, 1791.

Passarinho, Nathalia, and Fernanda Calgaro. “Autor do Impeachment 
Diz que Pedaladas São ‘Crimes contra a Pátria.’” Processo de Impeach-
ment de Dilma, April 15, 2016, sec. Processo de Impeachment de Dilma, 
https://g1.globo.com/politica/processo-de-impeachment-de-dilma/
noticia/2016/04/golpe-e-esconder-dos-brasileiros-que-o-pais-quebrou-
diz-miguel-reale.html.

Pension System Reform, Pub. L. No. Constitutional Amendment 103 
(2019).

Pérez-Liñán, Aníbal. Presidential Impeachment and the New Political 
Instability in Latin America. Cambridge (UK): Cambridge University 
Press, 2007.

Pilatti, Adriano. A Constituinte de 1987-1988: Progressistas, Conserva-
dores, Ordem Econômica e Regras do Jogo. Rio de Janeiro: Editora PUC-
-Rio, Lumen Juris, 2008.

Poder 360. “Bolsonaro Diz Respeitar Constituição, Mas Afirma: STF 
Pode Sofrer ‘Aquilo que Não Queremos.’” September 7, 2021. https://
www.poder360.com.br/brasil/bolsonaro-diz-respeitar-constituicao-mas-
-alerta-stf-pode-sofrer-aquilo-que-nao-queremos/.

Pontes, João Gabriel Madeira. “Democracia Militante em Tempos de 
Crise,” May 26, 2020, https://www.bdtd.uerj.br:8443/handle/1/18005.

https://veja.abril.com.br/coluna/clarissa-oliveira/tse-veta-coronel-militante-reacende-briga-de-bolsonaro-com-o-judiciario/
https://veja.abril.com.br/coluna/clarissa-oliveira/tse-veta-coronel-militante-reacende-briga-de-bolsonaro-com-o-judiciario/
https://veja.abril.com.br/coluna/clarissa-oliveira/tse-veta-coronel-militante-reacende-briga-de-bolsonaro-com-o-judiciario/
https://g1.globo.com/politica/processo-de-impeachment-de-dilma/noticia/2016/04/golpe-e-esconder-dos-brasileiros-que-o-pais-quebrou-diz-miguel-reale.html
https://g1.globo.com/politica/processo-de-impeachment-de-dilma/noticia/2016/04/golpe-e-esconder-dos-brasileiros-que-o-pais-quebrou-diz-miguel-reale.html
https://g1.globo.com/politica/processo-de-impeachment-de-dilma/noticia/2016/04/golpe-e-esconder-dos-brasileiros-que-o-pais-quebrou-diz-miguel-reale.html
https://www.poder360.com.br/brasil/bolsonaro-diz-respeitar-constituicao-mas-alerta-stf-pode-sofrer-aquilo-que-nao-queremos/
https://www.poder360.com.br/brasil/bolsonaro-diz-respeitar-constituicao-mas-alerta-stf-pode-sofrer-aquilo-que-nao-queremos/
https://www.poder360.com.br/brasil/bolsonaro-diz-respeitar-constituicao-mas-alerta-stf-pode-sofrer-aquilo-que-nao-queremos/
https://www.bdtd.uerj.br:8443/handle/1/18005


300   |   OSCAR VILHENA VIEIRA

Popper, Karl. The Open Society and Its Enemies. Vol. 02. London: 
Routledge, 2011.

Praça, Sérgio, and Matthew M. Taylor. “Inching toward Accountability: 
The Evolution of Brazil’s Anticorruption Institutions, 1985–2010.” Latin 
American Politics and Society 56, no. 2 (2014): 27–48.

Processo n. 1013633-17.2019.4.01.3400, 12a Vara Federal Criminal 
(Distrito Federal [Federal District Court] 2019).

Processo n. 2378231-34.2014.8.13.0024, Alexandre Victor de Carvalho 
(Tribunal de Justiça de Minas Gerais [Minas Gerais State Court] 2017).

Provisory Measure 173, Pub. L. No. 173 (1990). http://www.planalto.
gov.br/ccivil_03/mpv/1990-1995/173.htm.

Przeworski, Adam. Capitalismo e Social-Democracia. São Paulo: Cia. 
das Letras, 1989.

________. Crises of Democracy. Cambridge (UK): Cambridge Univer-
sity Press, 2019.

Przeworski, Adam, and Fernando Limongi. “Modernization: Theories 
and Facts.” World Politics 49, no. 2 (1997): 155–83.

Ramos, Luciana Oliveira et al. “Relatório ICJ Brasil.” São Paulo: Funda-
ção Getulio Vargas, 2017.

________. “Relatório ICJBrasil 2021.” São Paulo: FGV DIREITO SP, 
2021. http://bibliotecadigital.fgv.br/dspace/handle/10438/30922.

Rcl 24358, DJE 130 22/06/16 Justice Teori Zawascki (Supremo Tribunal 
Federal 2016).

Reale Júnior, Miguel. “Pacto Por Ações Concretas.” Folha de S.Paulo, Octo-
ber 11, 2003. https://www1.folha.uol.com.br/fsp/opiniao/fz1110200309.
htm.

http://www.planalto.gov.br/ccivil_03/mpv/1990-1995/173.htm
http://www.planalto.gov.br/ccivil_03/mpv/1990-1995/173.htm
http://bibliotecadigital.fgv.br/dspace/handle/10438/30922
https://www1.folha.uol.com.br/fsp/opiniao/fz1110200309.htm


BATTLE OF POWERS   |   301

Rittner, Daniel, and Danilo Camarotto. “Por Unanimidade, TCU Rejeita 
Contas do Governo Dilma de 2015.” Valor Econômico, October 5, 2020. 
https://valor.globo.com/politica/noticia/2016/10/05/por-unanimidade-
tcu-rejeita-contas-do-governo-dilma-de-2015.ghtml.

Rijpkema, Bastiaan. Militant Democracy: The Limits of Democratic Tole-
rance. London; New York: Routledge, 2018.

Rocha, Antônio Sérgio. “Genealogia da Constituinte: Do Autoritarismo 
à Democratização.” Lua Nova: Revista de Cultura e Política, 2013, 29–87. 
https://doi.org/10.1590/S0102-64452013000100004.

Rodrigues, Lêda Boechat. História do Supremo Tribunal Federal. Vol. 1. 
Rio de Janeiro: Civilização Brasileira, 1965.

Rose-Ackerman, Susan, and Raquel Mattos Pimenta. “Corruption in Bra-
zil -Beyond the Criminal Law.” In Corruption and the Lava Jato Scandal 
in Latin America, edited by Paul F. Lagunes and Jan Svejnar. New York: 
Routledge, 2020.

Rousseau, Jean Jacques. O Contrato Social. São Paulo: Abril Cultural, 1997.

Ruffato, Luiz. “O golpe contra Dilma Rousseff.” El País Brasil, Septem-
ber 1, 2016, sec. Opinião, https://brasil.elpais.com/brasil/2016/08/31/
opinion/1472650538_750062.html.

Ruediger, Marco Aurélio, and Amaro Grassi. Desinformação Online e 
Eleições no Brasil: A Circulação de Links sobre a Desconfiança no Sis-
tema Eleitoral Brasileiro no Facebook e no YouTube. Rio de Janeiro: FGV 
DAPP, 2020.

Sakamoto, Leonardo. “Pesquisadora Explica como STF Influenciou no 
Impeachment.” Blog do Sakamoto (blog), November 4, 2016, https://blogdo-
sakamoto.blogosfera.uol.com.br/2016/11/04/pesquisadora-explica-como-
-stf-influenciou-no-impeachment/.

https://valor.globo.com/politica/noticia/2016/10/05/por-unanimidade-tcu-rejeita-contas-do-governo-dilma-de-2015.ghtml
https://valor.globo.com/politica/noticia/2016/10/05/por-unanimidade-tcu-rejeita-contas-do-governo-dilma-de-2015.ghtml
https://doi.org/10.1590/S0102-64452013000100004
https://brasil.elpais.com/brasil/2016/08/31/opinion/1472650538_750062.html
https://brasil.elpais.com/brasil/2016/08/31/opinion/1472650538_750062.html
https://blogdosakamoto.blogosfera.uol.com.br/2016/11/04/pesquisadora-explica-como-stf-influenciou-no-impeachment/
https://blogdosakamoto.blogosfera.uol.com.br/2016/11/04/pesquisadora-explica-como-stf-influenciou-no-impeachment/
https://blogdosakamoto.blogosfera.uol.com.br/2016/11/04/pesquisadora-explica-como-stf-influenciou-no-impeachment/


302   |   OSCAR VILHENA VIEIRA

Sartori, Giovanni. Comparative Constitutional Engineering: An Inquiry 
Into Structures, Incentives, and Outcomes. New York: New York Univer-
sity Press, 1994.

________. “Constitutionalism: A Preliminary Discussion.” American 
Political Science Review 56, no. 4 (1962): 853–64.

Sarmento, Daniel. “Legados do STF em Tempos de Bolsonarismo: 
Contendo Boiadas sem Individualismo.” O Globo, 2023. https://oglobo.
globo.com/blogs/fumus-boni-iuris/post/2023/04/daniel-sarmento-
legados-do-stf-em-tempos-de-bolsonarismo-contendo-boiadas-sem-
individualismo.ghtml.

Scheppele, Kim. “Understanding Hungary’s Constitutional Revolution.” 
In Constitutional Crisis in the European Constitutional Area: Theory, 
Law and Politics in Hungary and Romania, edited by Armin von Bog-
dandy and Pál Sonnevend, 111-24. Oxford, UK: Hart Publishing, 2015.

Scheppele, Kim Lane. “Autocratic Legalism.” The University of Chicago 
Law Review 85, no. 2 (March 2018): 545–84.

Schmitt, Carl. Dictatorship. Cambridge: Polity Press, 2014.

________. La Defensa de la Constitución: Estudio Acerca de las Diver-
sas Especies y Posibilidades de Salvaguardia de la Constitución. Madrid: 
Tecnos, 1998.

________. Political Theology: Four Chapters on the Concept of Sove-
reignty. University of Chicago Press, 2005.

________. Teoría de la Constitución. Madrid: Alianza Editorial, 2011.

Schymura, Luiz Guilherme. “Equilíbrio Fiscal na Complexa Democra-
cia Brasileira.” Valor Econômico, September 15, 2017, https://valor.globo.
com/eu-e/noticia/2017/09/15/equilibrio-fiscal-na-complexa-democracia-
-brasileira.ghtml.

https://oglobo.globo.com/blogs/fumus-boni-iuris/post/2023/04/daniel-sarmento-legados-do-stf-em-tempos-de-bolsonarismo-contendo-boiadas-sem-individualismo.ghtml
https://oglobo.globo.com/blogs/fumus-boni-iuris/post/2023/04/daniel-sarmento-legados-do-stf-em-tempos-de-bolsonarismo-contendo-boiadas-sem-individualismo.ghtml
https://oglobo.globo.com/blogs/fumus-boni-iuris/post/2023/04/daniel-sarmento-legados-do-stf-em-tempos-de-bolsonarismo-contendo-boiadas-sem-individualismo.ghtml
https://oglobo.globo.com/blogs/fumus-boni-iuris/post/2023/04/daniel-sarmento-legados-do-stf-em-tempos-de-bolsonarismo-contendo-boiadas-sem-individualismo.ghtml
https://valor.globo.com/eu-e/noticia/2017/09/15/equilibrio-fiscal-na-complexa-democracia-brasileira.ghtml
https://valor.globo.com/eu-e/noticia/2017/09/15/equilibrio-fiscal-na-complexa-democracia-brasileira.ghtml
https://valor.globo.com/eu-e/noticia/2017/09/15/equilibrio-fiscal-na-complexa-democracia-brasileira.ghtml


BATTLE OF POWERS   |   303

Shapiro, Martin, and Alec Stone Sweet. On Law, Politics, and Judiciali-
zation. Oxford: Oxford University Press, 2002.

Shevtsova, Lilia. “The Authoritarian Resurgence: Forward to the Past in 
Russia.” Journal of Democracy 26, no. 2 (2015): 22–36.

Sieyès, Emmanuel Joseph. A Constituinte Burguesa: Que é o Terceiro 
Estado? Rio de Janeiro: Lumen Juris, 2001.

Silva, José Afonso da. Curso de Direito Constitucional Positivo. Rev. e 
Atual. São Paulo: Malheiros, 2017, 431–32.

Silva Velloso, Carlos Mário da. “Do Poder Judiciário: Como Torná-Lo 
Mais Ágil e Dinâmico: Efeito Vinculante e Outros Temas.” Revista de 
Direito Administrativo 212 (1998): 7–26.

Silva, Virgílio Afonso da. A Constitucionalização do Direito: Os Direi-
tos Fundamentais nas Relações entre Particulares. 1. ed., 3. tir. Teoria & 
Direito Público. São Paulo: Malheiros Editores, 2011.

Singer, André. O Lulismo em Crise: Um Quebra-Cabeça do Período 
Dilma (2011-2016). São Paulo: Cia. das Letras, 2018.

Soares, Jussara, and Daniel Gullino. “Novo Presidente da Fundação Pal-
mares Nega Existência de Racismo e Pede Fim do Movimento Negro.” 
O Globo, November 27, 2019, https://oglobo.globo.com/cultura/novo-
-presidente-da-fundacao-palmares-nega-existencia-de-racismo-pede-
-fim-do-movimento-negro-1-24104072.

Souza, Leonardo, and Bruno Villas Boas. “Dilma Deu R$ 458 Bilhões 
em Desonerações.” Folha de S.Paulo, September 6, 2015, sec. Mercado, 
https://m.folha.uol.com.br/mercado/2015/09/1678317-dilma-deu-r-458-
bilhoes-em-desoneracoes.shtml.

Stepan, Alfred C. The Military in Politics: Changing Patterns in Brazil. 
Princeton: Princeton University Press, 2015.

https://oglobo.globo.com/cultura/novo-presidente-da-fundacao-palmares-nega-existencia-de-racismo-pede-fim-do-movimento-negro-1-24104072
https://oglobo.globo.com/cultura/novo-presidente-da-fundacao-palmares-nega-existencia-de-racismo-pede-fim-do-movimento-negro-1-24104072
https://oglobo.globo.com/cultura/novo-presidente-da-fundacao-palmares-nega-existencia-de-racismo-pede-fim-do-movimento-negro-1-24104072
https://m.folha.uol.com.br/mercado/2015/09/1678317-dilma-deu-r-458-bilhoes-em-desoneracoes.shtml
https://m.folha.uol.com.br/mercado/2015/09/1678317-dilma-deu-r-458-bilhoes-em-desoneracoes.shtml


304   |   OSCAR VILHENA VIEIRA

Sunstein, Robert Walmsley University Professor Cass R. Impeachment: 
A Citizen’s Guide. Cambridge, Mass.: Harvard University Press, 2017.

Tate, C. Neal, and Torbjorn Vallinder. The Global Expansion of Judicial 
Power. New York: NYU Press, 1995.

Tavares, Maria Hermínia. “Os insatisfeitos e a democracia.” Folha de S.Paulo, 
August 15, 2018, sec. Maria Herminia Tavares de Almeida. https://www1.
folha.uol.com.br/colunas/maria-herminia-tavares-de-almeida/2018/08/
os-insatisfeitos-e-a-democracia.shtml.

Teixeira, Matheus. “Celso de Mello Libera Vídeo de Reunião Ministerial 
com Bolsonaro; Assista Trechos.” Folha de S.Paulo, May 22, 2020, https://
www1.folha.uol.com.br/poder/2020/05/celso-de-mello-libere-integra-
de-video-de-reuniao-ministerial-com-moro-e-bolsonaro.shtml.

The Intercept. “Leia os Diálogos de Sergio Moro e Deltan Dallagnol que 
Embasaram a Nossa Reportagem,” June 13, 2019, https://theintercept.
com/2019/06/12/chat-sergio-moro-deltan-dallagnol-lavajato/.

The Lancet. “COVID-19 in Brazil: ‘So What?’” The Lancet 395, no. 10235 
(May 2020): 1461. https://doi.org/10.1016/S0140-6736(20)31095-3.

Thompson, Edward Palmer. Senhores e Caçadores: A Origem da Lei 
Negra. Rio de Janeiro: Paz e Terra, 1987.

Tribe, Laurence, and Joshua Matz. To End a Presidency: The Power of 
Impeachment. Hachette UK, 2018.

Tushnet, Mark. “Constitutional Hardball.” John Marshall Law Review 
37, no. 2 (2004): 523–54.

________. “Institutions Supporting Democracy: Some Thoughts about 
Anti-Corruption (and Other) Agencies.” Singapore Journal of Legal Stu-
dies, 2019, 440–55.

https://www1.folha.uol.com.br/colunas/maria-herminia-tavares-de-almeida/2018/08/os-insatisfeitos-e-a-democracia.shtml
https://www1.folha.uol.com.br/colunas/maria-herminia-tavares-de-almeida/2018/08/os-insatisfeitos-e-a-democracia.shtml
https://www1.folha.uol.com.br/colunas/maria-herminia-tavares-de-almeida/2018/08/os-insatisfeitos-e-a-democracia.shtml
https://www1.folha.uol.com.br/poder/2020/05/celso-de-mello-libere-integra-de-video-de-reuniao-ministerial-com-moro-e-bolsonaro.shtml
https://www1.folha.uol.com.br/poder/2020/05/celso-de-mello-libere-integra-de-video-de-reuniao-ministerial-com-moro-e-bolsonaro.shtml
https://www1.folha.uol.com.br/poder/2020/05/celso-de-mello-libere-integra-de-video-de-reuniao-ministerial-com-moro-e-bolsonaro.shtml
https://theintercept.com/2019/06/12/chat-sergio-moro-deltan-dallagnol-lavajato/
https://theintercept.com/2019/06/12/chat-sergio-moro-deltan-dallagnol-lavajato/
https://doi.org/10.1016/S0140-6736(20)31095-3


BATTLE OF POWERS   |   305

Verissimo, Marcos Paulo. “A Constituição de 1988, Vinte Anos Depois: 
Suprema Corte e Ativismo Judicial ‘À Brasileira.’” Revista Direito GV 4, 
no. 2 (July 1, 2008): 407–40.

Vieira, Oscar Vilhena. A Batalha dos Poderes. São Paulo: Cia. das Letras, 
2018.

________. A Constituição e Sua Reserva de Justiça: Uma Teoria Sobre 
os Limites Materiais ao Poder de Reforma. São Paulo: WMF Martins 
Fontes, 2023.

________. A Constituição e sua Reserva de Justiça: Um Ensaio sobre os 
Limites Materiais ao Poder de Reforma. Malheiros Editores, 1999.

________. Direitos Fundamentais: Uma Leitura da Jurisprudência do STF. 
São Paulo: Malheiros, 2017.

________. “Guardiões e Soldados.” Folha de S.Paulo, June 17, 2022. 
https://www1.folha.uol.com.br/colunas/oscarvilhenavieira/2022/06/
guardioes-e-soldados.shtml.

________. “Impeachment e a Democracia.” Folha de S.Paulo, April 
2, 2016, http://www1.folha.uol.com.br/colunas/oscarvilhenavie
ira/2016/04/1756781-impeachment-e-a-democracia.shtml.

________. “O STF e a Democracia Militante no Brasil.” Journal of 
Democracy 12, no. 1 (June 2023): 7–55.

________. Supremo Tribunal Federal: Jurisprudência Política. São Paulo: 
Malheiros, 2002.

________. “Supremocracia.” Revista Direito GV 4, no. 2 (2008): 441–63.

Vieira, Oscar Vilhena, Upendra Baxi, and Frans Viljoen. Transforma-
tive Constitutionalism: Comparing the Apex Courts of Brazil, India and 
South Africa. Pretoria: Pretoria University Law Press, 2013.

https://www1.folha.uol.com.br/colunas/oscarvilhenavieira/2022/06/guardioes-e-soldados.shtml
https://www1.folha.uol.com.br/colunas/oscarvilhenavieira/2022/06/guardioes-e-soldados.shtml
http://www1.folha.uol.com.br/colunas/oscarvilhenavieira/2016/04/1756781-impeachment-e-a-democracia.shtml
http://www1.folha.uol.com.br/colunas/oscarvilhenavieira/2016/04/1756781-impeachment-e-a-democracia.shtml


306   |   OSCAR VILHENA VIEIRA

Vieira, Oscar Vilhena, Dimitri Dimoulis, Soraya Regina Gasparetto 
Lunardi, Luciana de Oliveira Ramos, Paulo André Nassar, and Rubens 
Eduardo Glezer. Resiliência Constitucional: Compromisso Maximizador, 
Consensualismo Político e Desenvolvimento Gradual. São Paulo: Fun-
dação Getulio Vargas, 2013. http://bibliotecadigital.fgv.br/dspace/han-
dle/10438/10959.

Vieira, Oscar Vilhena, and Rubens Glezer. “Populismo Autocrático e 
Resiliência Constitucional.” Revista Interesse Nacional 47 (December 
2019): 66–76.

Vieira, Oscar Vilhena, Rubens Glezer, and Ana Laura Pereira Barbosa. 
“Entre a Estabilidade Precária e a Crise Institucional: Uma Análise da 
Performance do Governo Bolsonaro.” In Desafios à Estabilidade Consti-
tucional, 1st ed. Belo Horizonte: Arraes, 2020.

________. “Infralegalismo Autoritário: A Estratégia do Governo Bolso-
naro para Implementar sua Agenda Iliberal sem Apoio no Legislativo.” 
In Estado de Direito e Populismo Autoritário: Erosão e Resistência Insti-
tucional no Brasil (2018-2022), edited by Oscar Vilhena Vieira et al. Rio 
de Janeiro: Editora FGV, 2023.

________. “Supremocracia e Infralegalismo Autoritário.” Novos Estudos 
CEBRAP 41 (January 9, 2023): 591–605. https://doi.org/10.25091/5010
13300202200030008.

Vilhena Vieira, Oscar. “Clash of Powers: Did Operation Car Wash Trigger 
a Constitutional Crisis in Brazil?” University of Toronto Law Journal 71, 
no. supplement 1 (November 2021): 174–209. https://doi.org/10.3138/
utlj-2021-0063.

Weber, Max. “A Ciência como Vocação.” Rio de Janeiro: Zahar, 1982.

Weterman, Daniel, and Andre Shalders. “Congresso Tem Poder Inédito 
sobre Orçamento e Impõe Agenda de Projetos – Política.” Estadão. Acces-
sed June 29, 2022. https://www.estadao.com.br/politica/congresso-tem-
poder-inedito-sobre-orcamento-e-impoe-agenda-de-projetos/.

http://bibliotecadigital.fgv.br/dspace/handle/10438/10959
http://bibliotecadigital.fgv.br/dspace/handle/10438/10959
https://doi.org/10.25091/501013300202200030008
https://doi.org/10.25091/501013300202200030008
https://doi.org/10.3138/utlj-2021-0063
https://doi.org/10.3138/utlj-2021-0063
https://www.estadao.com.br/politica/congresso-tem-poder-inedito-sobre-orcamento-e-impoe-agenda-de-projetos/
https://www.estadao.com.br/politica/congresso-tem-poder-inedito-sobre-orcamento-e-impoe-agenda-de-projetos/


BATTLE OF POWERS   |   307

Whitaker, Francisco, E.G. Vieira Filho, J.G. Coelho, M.D.G. da Veiga 
Moura, and R.D.P.S. Prado. Cidadão Constituinte: A Saga das Emendas 
Populares. Rio de Janeiro: Paz e Terra, 1989.



308   |   OSCAR VILHENA VIEIRA



BATTLE OF POWERS   |   309

ENDNOTES

1 Norberto Bobbio, O Futuro da Democracia: Uma Defesa das Regras 
do Jogo (Paz e Terra: Rio de Janeiro, 1986), 22. 

2 Angela Alonso, “A Política das Ruas: Protestos em São Paulo de 
Dilma a Temer 1,” Novos Estudos, 2017, 49.

3 Alino Lorenzon, “Michel Debrun, A Conciliação e Outras Estraté-
gias,” Revue Philosophique de Louvain 85, no. 65 (1987): 111–12.

4 I use the term establishment here not in the Weberian sense as a 
structural element of social stratification based on prestige, honor, 
or ancestry, but rather in the simpler sense used by Raymundo 
Faoro, who uses it to describe a group of individuals who, by per-
forming the same function within society, acquire similar interests 
and worldviews, and accordingly, seek to influence or exert power 
to advance those interests and viewpoints. Raymundo Faoro, Os 
Donos do Poder: Formação do Patronato Político Brasileiro (São 
Paulo: Biblioteca Azul, 2008). 

5 André Singer, O Lulismo em Crise: Um Quebra-Cabeça do Período 
Dilma (2011-2016) (São Paulo: Cia. das Letras, 2018).

6 Marcus Melo, “A Malaise Política no Brasil: Causas Reais e Imagi-
nárias,” (2017) 6:2 Journal of Democracy em português, 69-95; Ser-
gio Abranches, Presidencialismo de Coalizão: Raízes e Evolução do 
Sistema Político Brasileiro (São Paulo: Cia. das Letras, 2018), descri-
bing Brazil’s Presidential system as one that requires the president 
to build a coalition in Congress in order to be able to govern, with 
striking similarities to parliamentarism).

7 Sanford Levinson, Jack M. Balkin, “Constitutional Crises,” Univer-
sity of Pennsylvania Law Review 157 (2008): 707.

8 Mark Tushnet, “Constitutional Hardball,” John Marshall Law 
Review 37, no. 2 (2004): 523–54.



310   |   OSCAR VILHENA VIEIRA

9 I borrow the expression “malaise” from Marcus; Oscar Vilhena 
Vieira, A Batalha dos Poderes (São Paulo, Brazil: Cia. das Letras, 
2018), 15–65.

10 Jack Balkin, “Constitutional Rot,” in Can It Happen Here? Autho-
ritarianism in America, ed. Cass Sunstein (New York: Dey Street 
Books, 2018); Tom Ginsburg and Aziz Huq, “How We Lost Cons-
titutional Democracy,” in Can It Happen Here? Authoritarianism in 
America, ed. Cass Sunstein (New York: Dey Street Books, 2018).

11 Mark Tushnet, “Institutions Supporting Democracy: Some Thou-
ghts about Anti-Corruption (and Other) Agencies,” Singapore Jour-
nal of Legal Studies, 2019, 440–55.

12 The expression “tempos bicudos” comes from ancient Portuguese, 
meaning dangerous times when you have to hold a pointed knife 
to protect yourself from being stabbed. 

13 Adam Przeworski, Crises of Democracy (Cambridge University 
Press, 2019), 9.

14 Samuel Edward Finer, Vernon Bogdanor, and Bernard Rudden, 
Comparing Constitutions (Oxford: Clarendon, 1995), 1.

15 Stephen Holmes, Passions and Constraint: On the Theory of Libe-
ral Democracy (Chicago: University of Chicago Press, 1995), 134; 
Russell Hardin, Denis J Galligan, and Mila Versteeg, “Why a Cons-
titution,” in Social and Political Foundations of Constitutions (Cam-
bridge: Cambridge University Press, 2013), 51.

16 Stephen Holmes, “Precommitment and the Paradox of Demo-
cracy,” in Constitutionalism and Democracy, ed. John Elster and 
Rune Slagstad (Cambridge: Cambridge University Press, 1988), 195; 
Oscar Vilhena Vieira, A Constituição e Sua Reserva de Justiça: Um 
Ensaio Sobre os Limites Materiais ao Poder de Reforma (São Paulo: 
Malheiros Editores, 1999). (Discussing how some constitutions pro-
hibit changes to certain clauses, preventing circumstantial majorities 



BATTLE OF POWERS   |   311

from condoning actions that might jeopardize the right of future 
generations to enjoy democratic forms of self-government.)

17 Carl Schmitt, Dictatorship (Cambridge: Polity Press, 2014).

18 David Dyzenhaus, “States of Emergency,” in The Oxford Handbook 
of Comparative Constitutional Law, ed. Michel Rosenfeld and Sajós 
András (Oxford: Oxford University Press, 2012).

19 Levinson and Balkin, “Constitutional Crises.”

20 Ibid.

21 Carl Schmitt, Political Theology: Four Chapters on the Concept of 
Sovereignty (University of Chicago Press, 2005). 

22 Karl Loewenstein, Brazil under Vargas (Macmillan, 1942).

23 Schmitt, Political Theology: Four Chapters on the Concept of Sove-
reignty.

24 Kim Lane Scheppele, “Autocratic Legalism,” The University of Chi-
cago Law Review 85 (2018): 545–83; Nancy Bermeo, “On Demo-
cratic Backsliding,” Journal of Democracy 27, no. 1 (2016): 5–19, 
https://doi.org/10.1353/jod.2016.0012.

25 Schmitt, Political Theology: Four Chapters on the Concept of Sove-
reignty.

26 Lilia Shevtsova, “The Authoritarian Resurgence: Forward to the 
Past in Russia,” Journal of Democracy 26, no. 2 (2015): 22–36.

27 Javier Corrales, “The Authoritarian Resurgence: Autocratic Lega-
lism in Venezuela,” Journal of Democracy 26, no. 2 (2015): 37–51.

28 Ümit Akçay, “Authoritarian Consolidation Dynamics in Turkey,” 
Contemporary Politics 27, no. 1 (2021): 79–104.

https://doi.org/10.1353/jod.2016.0012


312   |   OSCAR VILHENA VIEIRA

29 Kim Scheppele, “Understanding Hungary’s Constitutional Revolu-
tion” in Armin von Bogdandy & Pál Sonnevend, eds, Constitutional 
Crisis in the European Constitutional Area: Theory, Law and Politics in 
Hungary and Romania (Oxford, UK: Hart Publishing, 2015) at 111.

30 Aziz Huq and Tom Ginsburg, “How to Lose a Constitutional 
Democracy,” UCLA Law Review 65, no. 1 (2018): 78–169.

31 Tushnet, “Constitutional Hardball.”

32 Steven Levitsky and Daniel Ziblatt, How Democracies Die (Portland: 
Broadway Books, 2018).

33 Huq and Ginsburg, “How to Lose a Constitutional Democracy.”

34 Rubens Glezer, Catimba Constitucional: O STF, do Antijogo à Crise 
Constitucional (Belo Horizonte: Arraes, 2020).

35 These include the shots fired at former President Lula’s motorcade 
as it passed through Paraná in March 2018, the transportation 
strike led by independent truck drivers the following May that 
strained the capacity of the nation’s government institutions to res-
tore order, and, lastly, the attempt on Jair Bolsonaro’s life at a cam-
paign event.

36 Roberto Gargarella, La Sala de Máquinas de la Constitución: Dos 
Siglos de Constitucionalismo en América Latina (Mostoles-Madrid: 
Katz Editores, 2015).

37 Arend Lijphart, Patterns of Democracy: Government Forms and 
Performance in Thirty-Six Countries (New Haven: Yale University 
Press, 1999).

38 Guillermo O’Donnell, Fábio Wanderley Reis, and Guillermo 
O’Donnell, eds., “Transições, Continuidades e Alguns Paradoxos,” 
in A Democracia No Brasil: Dilemas e Perspectivas (São Paulo: Vér-
tice, 1988), 41–64.



BATTLE OF POWERS   |   313

39 Vieira, A Constituição e Sua Reserva de Justiça: Um Ensaio Sobre os 
Limites Materiais ao Poder de Reforma.

40 Boris Fausto and Sergio Fausto, História do Brasil, vol. 1 (São Paulo: 
Edusp, 1994), 446.

41 Tom Ginsburg, Judicial Review in New Democracies: Constitutional 
Courts in Asian Cases (Cambridge University Press, 2003).

42 The Constitution’s rule for amendment is flexible: a three-fifths 
majority in both houses of Congress suffice. This rule, however, 
does not apply to alterations that could dismantle the federative 
nature of the State, direct, secret, universal, and periodic elections, 
the separation of powers, or individual rights and guarantees (Arti-
cle 60 of the CF). This provision gives the Constitution two levels 
of rigidity.

43 Gregory Michener and Carlos Pereira, “A Great Leap Forward for 
Democracy and the Rule of Law? Brazil’s Mensalão Trial,” Journal 
of Latin American Studies 48, no. 3 (2016): 477–507.

44 Giovanni Sartori, Comparative Constitutional Engineering: An 
Inquiry into Structures, Incentives, and Outcomes (New York: New 
York University Press, 1994).

45 Argelina Maria Cheibub Figueiredo and Fernando Papaterra 
Limongi Neto, Executivo e Legislativo na Nova Ordem Constitucio-
nal, 1. ed. Rio de Janeiro; São Paulo: Editora FGV; FAPESP, 1999).

46 Jairo Nicolau, “O Sistema Eleitoral de Lista Aberta no Brasil,” Dados 
49, no. 4 (2006): 689–720.

47 Susan Rose-Ackerman and Raquel Mattos Pimenta, “Corruption in 
Brazil -Beyond the Criminal Law,” in Corruption and the Lava Jato 
Scandal in Latin America, by Paul F. Lagunes and Jan Svejnar (New 
York: Routledge, 2020), 199. 



314   |   OSCAR VILHENA VIEIRA

48 Marta Arretche, “Democracia e Redução da Desigualdade Eco-
nômica no Brasil: A Inclusão dos Outsiders,” Revista Brasileira de 
Ciências Sociais 33 (2018); Marta Arretche, Paths of Inequality in 
Brazil: A Half-Century of Changes (Springer, 2018).

49 Ibid.

50 Ação Direta de Inconstitucionalidade (ADI) 1351, Justice Carlos 
Velloso (Supremo Tribunal Federal 1997); Medida Cautelar em 
Ação Direta de Inconstitucionalidade (ADI-MC) 1354, Justice 
Mauricio Corrêa (Supremo Tribunal Federal 1996); Mandado de 
Segurança (MS) 26602, Justice Eros Grau (Supremo Tribunal Fede-
ral 2007); MS 26603, Justice Celso de Mello (Supremo Tribunal 
Federal 2007); MS 26604, Justice Cármen Lúcia (Supremo Tri-
bunal Federal 2007). Ação Direta de Inconstitucionalidade (ADI): 
Direct Action of Unconstitutionality of federal and state laws or 
normative acts (to suspend the validity of laws and normative acts 
incompatible with the constitution). Medida Cautelar em Ação 
Direta de Inconstitucionalidade (ADI-MC): Precautionary Injunc-
tion in Direct Action of Unconstitutionality of federal and state 
laws or normative acts to suspend the validity of laws and norma-
tive acts incompatible with the constitution. Mandado de Segurança 
(MS): a Writ of Mandamus issued to protect a clear and certain 
right, when such right is not protected by habeas corpus or habeas 
data, whenever the party responsible for the illegal action or abuse 
of power is a public authority or an agent of a legal entity perfor-
ming governmental duties. 

51 Melo, “A Malaise Política no Brasil: Causas Reais e Imaginárias.”

52 Guilherme Mendes, “TJMG mantém condenação de Eduardo Aze-
redo, mas sem prisão imediata,” JOTA Info (blog), 24 August 2018, 
https://www.jota.info/justica/tjmg-condenacao-eduardo-azeredo-
-embargos-24042018; Processo n. 2378231-34.2014.8.13.0024, Ale-
xandre Victor de Carvalho (Tribunal de Justiça de Minas Gerais 
[Minas Gerais State Court] 2017).

https://www.jota.info/justica/tjmg-condenacao-eduardo-azeredo-embargos-24042018
https://www.jota.info/justica/tjmg-condenacao-eduardo-azeredo-embargos-24042018


BATTLE OF POWERS   |   315

53 Tatiana Farah, “Governo Dilma Entrou de “Salto Alto” e Não Foi 
Capaz de Dialogar com Congresso, Avaliam Especialistas,” O Globo, 
2 February 2015, sec. Política, https://oglobo.globo.com/poli-
tica/governo-dilma-entrou-de-salto-alto-nao-foi-capaz-de-dialogar-
-com-congresso-avaliam-especialistas-15218053.

54 Sérgio Praça and Matthew M. Taylor, “Inching toward Accounta-
bility: The Evolution of Brazil’s Anticorruption Institutions, 1985–
2010,” Latin American Politics and Society 56, no. 2 (2014): 27–48.

55 Luiz Guilherme Schymura, “Equilíbrio Fiscal na Complexa Demo-
cracia Brasileira,” Valor Econômico, September 15, 2017, https://
valor.globo.com/eu-e/noticia/2017/09/15/equilibrio-fiscal-na-com-
plexa-democracia-brasileira.ghtml; Singer, O Lulismo Em Crise: Um 
Quebra-Cabeça Do Período Dilma (2011-2016).

56 Leonardo Souza and Bruno Villas Boas, “Dilma Deu R$ 458 Bilhões 
em Desonerações,” Folha de S.Paulo, September 6, 2015, sec. 
Mercado, https://m.folha.uol.com.br/mercado/2015/09/1678317-
dilma-deu-r-458-bilhoes-em-desoneracoes.shtml; Laura Carvalho, 
Valsa Brasileira: Do Boom ao Caos Econômico (São Paulo: Todavia, 
2018).

57 Nathalia Passarinho and Fernanda Calgaro, “Autor do impeachment 
diz que pedaladas são ‘crimes contra a pátria,’” Processo de Impea-
chment de Dilma, April 15, 2016, sec. Processo de Impeachment de 
Dilma, http://g1.globo.com/politica/processo-de-impeachment-de-
dilma/noticia/2016/04/golpe-e-esconder-dos-brasileiros-que-o-
pais-quebrou-diz-miguel-reale.html.

58 Daniel Rittner and Danilo Camarotto, “Por Unanimidade, TCU 
Rejeita Contas do Governo Dilma de 2015,” Valor Econômico, 5 
October 2020, https://valor.globo.com/politica/noticia/2016/10/05/
por-unanimidade-tcu-rejeita-contas-do-governo-dilma-de-2015.
ghtml; Tribunal de Contas da União [Federal Accounting Tribunal] 
(Braz), “Processo n. TC 005.335/2015-9,” July 10, 2015.

https://oglobo.globo.com/politica/governo-dilma-entrou-de-salto-alto-nao-foi-capaz-de-dialogar-com-congresso-avaliam-especialistas-15218053
https://oglobo.globo.com/politica/governo-dilma-entrou-de-salto-alto-nao-foi-capaz-de-dialogar-com-congresso-avaliam-especialistas-15218053
https://oglobo.globo.com/politica/governo-dilma-entrou-de-salto-alto-nao-foi-capaz-de-dialogar-com-congresso-avaliam-especialistas-15218053
https://valor.globo.com/eu-e/noticia/2017/09/15/equilibrio-fiscal-na-complexa-democracia-brasileira.ghtml
https://valor.globo.com/eu-e/noticia/2017/09/15/equilibrio-fiscal-na-complexa-democracia-brasileira.ghtml
https://valor.globo.com/eu-e/noticia/2017/09/15/equilibrio-fiscal-na-complexa-democracia-brasileira.ghtml
https://m.folha.uol.com.br/mercado/2015/09/1678317-dilma-deu-r-458-bilhoes-em-desoneracoes.shtml
https://m.folha.uol.com.br/mercado/2015/09/1678317-dilma-deu-r-458-bilhoes-em-desoneracoes.shtml
http://g1.globo.com/politica/processo-de-impeachment-de-dilma/noticia/2016/04/golpe-e-esconder-dos-brasileiros-que-o-pais-quebrou-diz-miguel-reale.html
http://g1.globo.com/politica/processo-de-impeachment-de-dilma/noticia/2016/04/golpe-e-esconder-dos-brasileiros-que-o-pais-quebrou-diz-miguel-reale.html
http://g1.globo.com/politica/processo-de-impeachment-de-dilma/noticia/2016/04/golpe-e-esconder-dos-brasileiros-que-o-pais-quebrou-diz-miguel-reale.html
https://valor.globo.com/politica/noticia/2016/10/05/por-unanimidade-tcu-rejeita-contas-do-governo-dilma-de-2015.ghtml
https://valor.globo.com/politica/noticia/2016/10/05/por-unanimidade-tcu-rejeita-contas-do-governo-dilma-de-2015.ghtml


316   |   OSCAR VILHENA VIEIRA

59 Graziela Azevedo, “Milhares de Brasileiros Tomam as Ruas pelo Impe-
achment de Dilma Rousseff,” G1, December 14, 2015, http://g1.globo.
com/hora1/noticia/2015/12/milhares-de-brasileiros-tomam-ruas-
pelo-impeachment-de-dilma-rousseff.html.

60 Faoro, Os Donos do Poder: Formação do Patronato Político Brasi-
leiro, 819.

61 Ação Penal (AP) 470, Justice Joaquim Barbosa (Supremo Tribunal 
Federal 2012). Ação penal (AP): criminal charges against those who 
are under the jurisdiction of the STF.

62 AP 470, Justice Joaquim Barbosa.

63 Sergio Fernando Moro, “Considerações sobre a Operação Mani 
Pulite,” Revista Cej 8, no. 26 (2004): 56–62.

64 Daniela Campello et al., “Captured Media? Examining Brazilian 
Coverage of Lava Jato 1,” in Corruption and the Lava Jato Scandal 
in Latin America (Routledge, 2020), 68.

65 Deltan Dallagnol, A Luta Contra a Corrupção: A Lava Jato e o Futuro 
de um País Marcado pela Impunidade (Rio de Janeiro: Sextante, 2017).

66 The Supreme Court, by a six to five majority, restricted the use of 
coercive tactics on June 14, 2018, through its decision in cases brou-
ght by the PT (Arguição de Descumprimento de Preceito Funda-
mental [ADPF] 395, Justice Gilmar Mendes [Supremo Tribunal 
Federal 2018]) and the Brazilian Bar Association, known as OAB in 
Brazil and similar to a national bar association (ADPF 444, Justice 
Gilmar Mendes [Supremo Tribunal Federal 2018]); the coercive tac-
tics had previously been suspended by a preliminary judgment by 
Justice Gilmar Mendes in December 2017. Arguição de Descumpri-
mento de Preceito Fundamental (ADPF): Claim of Non-Compliance 
with Fundamental Precept Arising from the Constitution to suspend 
the validity of concrete acts or policies incompatible with precepts 
arising from the constitution.

http://g1.globo.com/hora1/noticia/2015/12/milhares-de-brasileiros-tomam-ruas-pelo-impeachment-de-dilma-rousseff.html
http://g1.globo.com/hora1/noticia/2015/12/milhares-de-brasileiros-tomam-ruas-pelo-impeachment-de-dilma-rousseff.html
http://g1.globo.com/hora1/noticia/2015/12/milhares-de-brasileiros-tomam-ruas-pelo-impeachment-de-dilma-rousseff.html


BATTLE OF POWERS   |   317

67 Ministério da Justiça, Excesso de Prisão Provisória no Brasil: Um 
Estudo Empírico sobre a Duração da Prisão nos Crimes de Furto, 
Roubo e Tráfico, Pensando o Direito 54 (Secretaria de Assuntos 
Legislativos (SAL); IPEA, 2015).

68 Habeas Corpus (HC) 126292, Justice Teori Zawascki (Supremo Tri-
bunal Federal 2016).

69 HC 84078, Justice Eros Grau (Supremo Tribunal Federal 2009).

70 English translations of the Brazil’s 1988 Constitution are taken from 
the translation on the website of the TSE, available at http://english.
tse.jus.br/arquivos/federal-constitution. Last accessed July 29, 2019.

71 Folha de S.Paulo, “Leia a Íntegra do Discurso do Ex-Presidente Lula 
Antes de Se Entregar à PF,” April 7, 2018, https://www1.folha.uol.com.
br/poder/2018/04/leia-a-integra-do-discurso-do-ex-presidente-lula-
antes-de-se-entregar-a-pf.shtml.

72 HC 164493, DJE 106 2/06/21 Justice Gilmar Mendes (Supremo Tri-
bunal Federal 2021).

73 The Intercept, “Leia os Diálogos de Sergio Moro e Deltan Dallagnol 
Que Embasaram a Nossa Reportagem,” June 13, 2019, https://theinter-
cept.com/2019/06/12/chat-sergio-moro-deltan-dallagnol-lavajato/.

74 Reclamação (Rcl) 24358, DJE 130 22/06/16 Justice Teori Zawascki 
(Supremo Tribunal Federal 2016). Reclamação (Rcl): Reclamation 
is a claim for the preservation of a tribunal’s  powers or to guarantee 
the enforcement and authority of a tribunal’s decisions.

75 Cases before the Supreme Court can be decided by the 11 justices of 
the Court (Plenário) or by a panel, which includes three justices. 

76 ADPF 395, DJE 107 21/05/19 Justice Gilmar Mendes; ADPF 444, 
DJE 107 21/05/19 Justice Gilmar Mendes.

http://english.tse.jus.br/arquivos/federal-constitution.
http://english.tse.jus.br/arquivos/federal-constitution.
https://www1.folha.uol.com.br/poder/2018/04/leia-a-integra-do-discurso-do-ex-presidente-lula-antes-de-se-entregar-a-pf.shtml
https://www1.folha.uol.com.br/poder/2018/04/leia-a-integra-do-discurso-do-ex-presidente-lula-antes-de-se-entregar-a-pf.shtml
https://www1.folha.uol.com.br/poder/2018/04/leia-a-integra-do-discurso-do-ex-presidente-lula-antes-de-se-entregar-a-pf.shtml
https://theintercept.com/2019/06/12/chat-sergio-moro-deltan-dallagnol-lavajato/
https://theintercept.com/2019/06/12/chat-sergio-moro-deltan-dallagnol-lavajato/


318   |   OSCAR VILHENA VIEIRA

77 Medida Cautelar em Ação Declaratória de Constitucionalidade 
(ADC-MC) 43, DJE 043 07/03/18 Justice Marco Aurélio (Supremo 
Tribunal Federal 2016); ADC-MC 44, DJE 043 07/03/18 Justice 
Marco Aurélio (Supremo Tribunal Federal 2016); ADC-MC 54, 
DJE 043 07/03/18 Justice Marco Aurélio (Supremo Tribunal Federal 
2016). Medida Cautela em Ação Declaratória de Constitucionalidade 
(ADC-MC): Precautionary Injunction in Direct Action of Constitu-
tionality of federal and state laws or normative acts to impede further 
challenges to a law already consider constitutional by the STF.

78 Agência Câmara de Notícias, “Plenário Conclui Votação e Recusa 
Autorização para Processo Contra Temer,” 2 Aug 2017.

79 On April 15, 2021, the Brazilian Supreme Court, by a majority of its 
members, decided that judge Moro had exceeded his jurisdiction 
during President Lula’s trial. Moro’s jurisdiction was limited to cri-
mes that harmed Petrobras. According to the Supreme Court, this 
boundary was not respected by judge Moro during the process. The 
Second Panel of the Supreme Court, had also found on March 23, 
2021, that judge Moro was not impartial in relation to former Pre-
sident Lula, annulling his conviction in what was named the “Tri-
plex” case. 

80 “Law n. 13.964,” Pub. L. No. 13964 (2019); this legislation has been 
temporarily suspended by the Supreme Court pending a decision 
on its constitutionality.

81 Impeachment petitions became an ordinary weapon in the Bra-
zilian political life, employed by distinct sectors of the ideologi-
cal spectrum, to inflict harm in political adversaries (“Quantos 
Pedidos de Impeachment os Últimos Presidentes Receberam?,” 
Agência Pública (blog), accessed May 17, 2022, https://apublica.
org/impeachment-bolsonaro/quantos-pedidos-de-impeachment-
os-ultimos-presidentes-receberam/; Camila Moraes, “Quando o 
PT Estava do Outro Lado: Sigla Lidera Pedidos de Impeachment,” 
El País Brasil, April 18, 2016, sec. Brasil, https://brasil.elpais.com/
brasil/2016/04/18/politica/1460937256_657828.html.

https://apublica.org/impeachment-bolsonaro/quantos-pedidos-de-impeachment-os-ultimos-presidentes-receberam/
https://apublica.org/impeachment-bolsonaro/quantos-pedidos-de-impeachment-os-ultimos-presidentes-receberam/
https://apublica.org/impeachment-bolsonaro/quantos-pedidos-de-impeachment-os-ultimos-presidentes-receberam/
https://brasil.elpais.com/brasil/2016/04/18/politica/1460937256_657828.html
https://brasil.elpais.com/brasil/2016/04/18/politica/1460937256_657828.html


BATTLE OF POWERS   |   319

82 Robert Walmsley University Professor Cass R. Sunstein, Impea-
chment: A Citizen’s Guide (Cambridge, Mass.: Harvard University 
Press, 2017); Laurence Tribe and Joshua Matz, To End a Presidency: 
The Power of Impeachment (Hachette UK, 2018). 

83 “Art. 85, 5, CF,” Pub. L. No. Art. 85, 5, Federal Constitution [Cons-
tituição da República Federativa do Brasil de 1988] (1988); “Law n. 
1.079,” Pub. L. No. 1079 (1950).

84 Federal Senate, “Resolution n. 101,” Pub. L. No. 101 (1992); Federal 
Senate, “Resolution n. 35,” Pub. L. No. 35 (2016). 

85 Both Presidents Carlos Luz (1955) and Café Filho (1954-55) were 
also removed from office by Congress, but without any regard for 
an established impeachment procedure. Their cases truly represent 
“parliamentary coups.” 

86 Singer, O Lulismo em Crise: Um Quebra-Cabeça do Período Dilma 
(2011-2016).

87 Wanderley Guilherme dos Santos, A Democracia Impedida: O Bra-
sil no Século XXI (Rio de Janeiro: Editora FGV, 2017).

88 Oscar Vilhena Vieira, “Impeachment e a Democracia,” Folha de 
S.Paulo, April 2, 2016, http://www1.folha.uol.com.br/colunas/osc
arvilhenavieira/2016/04/1756781-impeachment-e-a-democracia.
shtml.

89 Glezer, Catimba Constitucional: O STF, do Antijogo à Crise Consti-
tucional, 24–28. Flávio Ferreira, “Possibilidade de STF Afastar Edu-
ardo Cunha Divide Especialistas,” Folha de S.Paulo, July 1, 2016, 
sec. Poder, https://m.folha.uol.com.br/poder/2016/01/1726700-
possibilidade-de-stf-afastar-eduardo-cunha-divide-especialistas.
shtml.

90 The significance of docket control was analyzed by Eloisa Machado 
in an interview (Leonardo Sakamoto, “Pesquisadora Explica como 

http://www1.folha.uol.com.br/colunas/oscarvilhenavieira/2016/04/1756781-impeachment-e-a-democracia.shtml
http://www1.folha.uol.com.br/colunas/oscarvilhenavieira/2016/04/1756781-impeachment-e-a-democracia.shtml
http://www1.folha.uol.com.br/colunas/oscarvilhenavieira/2016/04/1756781-impeachment-e-a-democracia.shtml
https://m.folha.uol.com.br/poder/2016/01/1726700-possibilidade-de-stf-afastar-eduardo-cunha-divide-especialistas.shtml
https://m.folha.uol.com.br/poder/2016/01/1726700-possibilidade-de-stf-afastar-eduardo-cunha-divide-especialistas.shtml
https://m.folha.uol.com.br/poder/2016/01/1726700-possibilidade-de-stf-afastar-eduardo-cunha-divide-especialistas.shtml


320   |   OSCAR VILHENA VIEIRA

STF Influenciou no Impeachment,” Blog do Sakamoto (blog), 
November 4, 2016, https://blogdosakamoto.blogosfera.uol.com.
br/2016/11/04/pesquisadora-explica-como-stf-influenciou-no-
-impeachment/). 

91 Ação Cautelar (AC) 4070/DF, Justice Teori Zawascki (Supremo Tri-
bunal Federal 2016). Ação Cautelar (AC): Precautionary Action.

92 Luiz Ruffato, “O Golpe Contra Dilma Rousseff,” El País Brasil, Septem-
ber 1, 2016, sec. Opinião, https://brasil.elpais.com/brasil/2016/08/31/
opinion/1472650538_750062.html.

93 Fundação Ulysses Guimarães, “Uma Ponte para o Futuro, PMDB,” 
October 29, 2015, https://www.fundacaoulysses.org.br/wp-content/
uploads/2016/11/UMA-PONTE-PARA-O-FUTURO.pdf.

94 “Constitutional Amendment (CA) n. 95,” Pub. L. No. EC 95 (2016).

95 Folha de S.Paulo, “Temer é Gravado por Dono da JBS em Conversa 
Sobre Cunha – 17/05/2017 – Poder,” Folha de S.Paulo, May 17, 2017, 
http://www1.folha.uol.com.br/poder/2017/05/1884926-audio-mos-
tra-temer-dando-aval-a-compra-do-silencio-de-cunha-diz-jornal.
shtml.

96 Luiza Calegari, “Temer é Absolvido de Acusação de Corrupção 
para Editar Decreto dos Portos,” Consultor Jurídico (blog), March 
19, 2021, https://www.conjur.com.br/2021-mar-19/temer-absol-
vido-acusacao-corrupcao-editar-decreto; Processo n. 1013633-
17.2019.4.01.3400, 12a Vara Federal Criminal (Distrito Federal Dis-
trict Court 2019). 

97 “Law n. 13.467,” Pub. L. No. 13467 (2017).

98 Vitor Araújo Filgueiras, José Dari Krein, and Roberto Véras de Oli-
veira, Reforma Trabalhista no Brasil: Promessas e Realidade, Cam-
pinas, SP: Curt Nimuendajú, 2019.

https://blogdosakamoto.blogosfera.uol.com.br/2016/11/04/pesquisadora-explica-como-stf-influenciou-no-impeachment/
https://blogdosakamoto.blogosfera.uol.com.br/2016/11/04/pesquisadora-explica-como-stf-influenciou-no-impeachment/
https://blogdosakamoto.blogosfera.uol.com.br/2016/11/04/pesquisadora-explica-como-stf-influenciou-no-impeachment/
https://brasil.elpais.com/brasil/2016/08/31/opinion/1472650538_750062.html
https://brasil.elpais.com/brasil/2016/08/31/opinion/1472650538_750062.html
https://www.fundacaoulysses.org.br/wp-content/uploads/2016/11/UMA-PONTE-PARA-O-FUTURO.pdf
https://www.fundacaoulysses.org.br/wp-content/uploads/2016/11/UMA-PONTE-PARA-O-FUTURO.pdf
http://www1.folha.uol.com.br/poder/2017/05/1884926-audio-mostra-temer-dando-aval-a-compra-do-silencio-de-cunha-diz-jornal.shtml
http://www1.folha.uol.com.br/poder/2017/05/1884926-audio-mostra-temer-dando-aval-a-compra-do-silencio-de-cunha-diz-jornal.shtml
http://www1.folha.uol.com.br/poder/2017/05/1884926-audio-mostra-temer-dando-aval-a-compra-do-silencio-de-cunha-diz-jornal.shtml
https://www.conjur.com.br/2021-mar-19/temer-absolvido-acusacao-corrupcao-editar-decreto
https://www.conjur.com.br/2021-mar-19/temer-absolvido-acusacao-corrupcao-editar-decreto


BATTLE OF POWERS   |   321

99 Law n. 13.467.

100 The same strategy would letter be employed by Bolsonaro; trading 
political protection, in the format of a shield against impeachment, 
for larges peace’s of the budget by members of the coalition. 

101 House of Representatives, Brazil, “Solicitação para Instauração de 
Processo n.1/2017,” June 29, 2017.

102 House of Representatives, Brazil, “Solicitação para Instauração de 
Processo n.2/2017,” June 29, 2017.

103 Apuração de Eleição n. 1578-04.2014.6.00.000/DF, João Otávio de 
Noronha (Tribunal Superior Eleitoral 2014).

104 Apuração de Eleição n. 1578-04.2014.6.00.000/DF, João Otávio de 
Noronha; Ação de Impugnação de Mandato Eletivo (AIME) n. 761, 
Maria Thereza de Assis Moura (Tribunal Superior Eleitoral 2017). 
Ação de Impugnação de Mandato Eletivo (AIME): Action of Impug-
nment of Elective Mandate.

105 Gilmar Mendes was a Justice on both the TSE and the Supreme 
Court.

106 AIME n. 761, Maria Thereza de Assis Moura.

107 AIME 761 supra note 104.

108 CA 95 supra note 94.

109 Law 13,467 supra note 97.

110 “Pension System Reform,” Pub. L. No. Constitutional Amendment 
103 (2019).

111 ADI 4650, DJE 34 23/02/16 Justice Luiz Fux (Supremo Tribunal 
Federal 2015).



322   |   OSCAR VILHENA VIEIRA

112 “Constitutional Amendment n. 97,” Pub. L. No. EC 97 (2017).

113 Levinson and Balkin, “Constitutional Crises.”

114 Maria Hermínia Tavares, “Os Insatisfeitos e a Democracia,” Folha de 
S.Paulo, August 15, 2018, sec. Maria Herminia Tavares de Almeida, 
https://www1.folha.uol.com.br/colunas/maria-herminia-tavares-de-
almeida/2018/08/os-insatisfeitos-e-a-democracia.shtml.

115 Bobbio, O Futuro da Democracia: Uma Defesa das Regras do Jogo. 

116 Finer, Bogdanor, and Rudden, Comparing Constitutions.

117 Holmes, Passions and Constraint: On the Theory of Liberal Democracy; 
Hardin, Galligan, and Versteeg, “Why a Constitution,” 51–72.

118 Vieira, A Constituição e Sua Reserva de Justiça: Um Ensaio Sobre os 
Limites Materiais ao Poder de Reforma.

119 Hannah Arendt, Da Revolução, Estudos Políticos 5 (São Paulo: 
Ática, 1988).

120 Thomas Paine, Rights of Man: Being an Answer to Mr. Burke’s Attack 
on the French Revolution (London: JS Jordan, 1791), 29.

121 “Declaration of the Rights of Man” (1787), https://avalon.law.yale.
edu/18th_century/rightsof.asp.

122 Paine, Rights of Man: Being an Answer to Mr. Burke’s Attack on the 
French Revolution, 45.

123 Charles Howard McIlwain, Constitutionalism: Ancient and Modern 
(Clark [NJ]: The Lawbook Exchange, 2005).

124 Giovanni Sartori, “Constitutionalism: A Preliminary Discussion,” 
American Political Science Review 56, no. 4 (1962): 859.

https://www1.folha.uol.com.br/colunas/maria-herminia-tavares-de-almeida/2018/08/os-insatisfeitos-e-a-democracia.shtml
https://www1.folha.uol.com.br/colunas/maria-herminia-tavares-de-almeida/2018/08/os-insatisfeitos-e-a-democracia.shtml
https://avalon.law.yale.edu/18th_century/rightsof.asp
https://avalon.law.yale.edu/18th_century/rightsof.asp


BATTLE OF POWERS   |   323

125 Carl Joachim Friedrich, Gobierno Constitucional y Democracia 
(Instituto de Estudios Políticos, 1975).

126 Carl Schmitt, Teoría de la Constitución (Madrid: Alianza Editorial, 
2011).

127 Marbury v. Madison (US Supreme Court 1803).

128 John Locke, Segundo Tratado sobre o Governo Civil (São Paulo: Edi-
pro, 2014); Immanuel Kant and Hans Siegbert Reiss, Kant: Political 
Writings, 2nd, enl. ed., Cambridge Texts in the History of Political 
Thought (Cambridge [England]; New York: Cambridge University 
Press, 1991).

129 Jean Jacques Rousseau, O Contrato Social (São Paulo: Abril Cultu-
ral, 1997).

130 Locke, Segundo Tratado sobre o Governo Civil; Thomas Hobbes, 
Leviatã (São Paulo: Abril Cultural, 1974).

131 David Hume, Ensaios Morais, Políticos e Literários (São Paulo: Abril 
Cultural, 1973).

132 Emmanuel Joseph Sieyès, A Constituinte Burguesa: Que é o Terceiro 
Estado? (Rio de Janeiro: Lumen Juris, 2001); Paine, Rights of Man: 
Being an Answer to Mr. Burke’s Attack on the French Revolution, 
etc.; Bruce Ackerman, We the People, vol. 1 (Cambridge: Belknap, 
1993).

133 Alexander Hamilton, James Madison, and John Jay, O Federalista 
(Belo Horizonte: Lider, 1984).

134 McIlwain, Constitutionalism: Ancient and Modern, 1–2.

135 Edmund Burke, Reflexões Sobre a Revolução em França (Brasília: 
Editora UnB, 1982).



324   |   OSCAR VILHENA VIEIRA

136 I use the term “conservative” following Karl Mannheim, “O Pensa-
mento Conservador,” in Introdução Crítica à Sociologia Rural, ed. 
José de Souza Martins (São Paulo: Hucitec, 1986), 77–131.

137 Karl Marx, A Questão Judaica (Petrópolis: Vozes, 2007).

138 Sartori, “Constitutionalism: A Preliminary Discussion.”

139 Benjamin Constant, Escritos de Política (São Paulo: Martins Fontes, 
2005).

140 Max Weber, “A Ciência Como Vocação” (Rio de Janeiro: Zahar, 
1982), 165.

141 Hans Kelsen, Teoria Pura do Direito (Coimbra: Armênio Amado, 
1962), 65–66.

142 Carl Schmitt, La Defensa de la Constitución: Estudio Acerca de las 
Diversas Especies y Posibilidades de Salvaguardia de la Constitución 
(Madrid: Tecnos, 1998).

143 Ibid., 120.

144 Dieter Grimm, Constitutionalism: Past, Present, and Future 
(Oxford: Oxford University Press, 2016).

145 Oscar Vilhena Vieira, Upendra Baxi, and Frans Viljoen, Transforma-
tive Constitutionalism: Comparing the Apex Courts of Brazil, India, 
and South Africa (Pretoria: Pretoria University Law Press, 2013).

146 Lijphart, Patterns of Democracy.

147 Vieira, A Constituição e Sua Reserva de Justiça: Um Ensaio Sobre os 
Limites Materiais ao Poder de Reforma. 

148 Ackerman, We the People.



BATTLE OF POWERS   |   325

149 Oscar Vilhena Vieira, Supremo Tribunal Federal: Jurisprudência 
Política (São Paulo: Malheiros, 2002); Mauro Cappelletti, O Con-
trole Judicial de Constitucionalidade das Leis no Direito Comparado 
(Porto Alegre: S.A. Fabris Editor, 1999).

150 Hans Kelsen, Jurisdição Constitucional (São Paulo: Martins Fontes, 
2007).

151 Bruce Ackerman, “The New Separation of Powers,” Harvard Law 
Review, 2000, 633–729.

152 Aníbal Pérez-Liñán, Presidential Impeachment and the New Political 
Instability in Latin America (Cambridge University Press, 2007).

153 Oscar Vilhena Vieira, Direitos Fundamentais: Uma Leitura da Juris-
prudência do STF (São Paulo: Malheiros, 2017).

154 John Hart Ely, Democracy and Distrust: A Theory of Judicial Review 
(Cambridge, Mass.: Harvard University Press, 1980), 1515.

155 Adam Przeworski, Capitalismo e Social-Democracia (São Paulo: 
Cia. das Letras, 1989). 

156 David S. Law and Mila Versteeg, “Sham Constitutions, 101,” Cali-
fornia Law Review 863, no. 867 (2013): 919–22.

157 Francisco José Oliveira Viana, Instituições Políticas Brasileiras (Belo 
Horizonte: Itatiaia, 1987); Ferdinand Lassalle, A Essência da Cons-
tituição (Rio de Janeiro: Liber Juris, 1987).

158 Hobbes, Leviatã, chap. 7. 

159 Locke, Segundo Tratado sobre o Governo Civil.

160 Rousseau, O Contrato Social, 73.

161 Ibid., 173.



326   |   OSCAR VILHENA VIEIRA

162 Charles Louis Montesquieu, O Espírito das Leis (Brasília: Editora 
UnB, 1982).

163 Burke, Reflexões sobre a Revolução em França, 90.

164 Lassalle, A Essência da Constituição, 25–31.

165 Oliveira Viana, Instituições Políticas Brasileiras, 34.

166 Ibid., 374-5.

167 James Madison, “The Federalist Papers: No. 51,” 1788, 51, https://
billofrightsinstitute.org/founding-documents/primary-source-
documents/the-federalist-papers/federalist-papers-no-51/. Last 
accessed September 27, 2019.

168 Hardin, Galligan, and Versteeg, “Why a Constitution,” 61.

169 Levitsky and Ziblatt, How Democracies Die.

170 Stephen Holmes, “Lineages of the Rule of Law,” in Democracy and 
the Rule of Law, ed. José María Maravall and Adam Przeworski, vol. 
19 (Cambridge: Cambridge University Press, 2003), 19.

171 Stephen Holmes, “Constitutions and Constitutionalism,” in The 
Oxford Handbook of Comparative Constitutional Law, ed. Michel 
Rosenfeld and András Sajó (Oxford: OUP Oxford, 2012), 198.

172 Ibid., 207.

173 Edward Palmer Thompson, Senhores e Caçadores: A Origem da Lei 
Negra (Rio de Janeiro: Paz e Terra, 1987), 348.

174 Roberto Campos, A Lanterna na Popa: Memórias (Rio de Janeiro: 
Topbooks, 1994), 1183.

175 Ibid., loc. cit.

https://billofrightsinstitute.org/founding-documents/primary-source-documents/the-federalist-papers/federalist-papers-no-51/
https://billofrightsinstitute.org/founding-documents/primary-source-documents/the-federalist-papers/federalist-papers-no-51/
https://billofrightsinstitute.org/founding-documents/primary-source-documents/the-federalist-papers/federalist-papers-no-51/


BATTLE OF POWERS   |   327

176 Ibid., loc. cit.

177 Hardin, Galligan, and Versteeg, “Why a Constitution,” 61.

178 The Constituent Assembly was convened on 1 February 1987 and 
held its last vote on September 22, 1988.

179 Oscar Vilhena Vieira et al., Resiliência constitucional: compromisso 
maximizador, consensualismo político e desenvolvimento gradual (São 
Paulo: Fundação Getulio Vargas, 2013), 35, http://bibliotecadigital.
fgv.br/dspace/handle/10438/10959.

180 Cláudio Gonçalves Couto and Rogério Bastos Arantes, “Constitui-
ção, governo e democracia no Brasil,” Revista Brasileira de Ciên-
cias Sociais 21, June 2006, 41–62, https://doi.org/10.1590/S0102-
69092006000200003.

181 Antônio Sérgio Rocha, “Genealogia da constituinte: do autorita-
rismo à democratização,” Lua Nova: Revista de Cultura e Política, 
2013, 29–87, https://doi.org/10.1590/S0102-64452013000100004.

182 Approved on April 13, 1977.

183 “Carta aos Brasileiros,” available at: https://revistaepoca.globo.com/
Revista/Epoca/0,,EDR79233-5856,00.html. Last accessed August 5, 
2018.

184 Rocha, “Genealogia da Constituinte,” 41.

185 Jefferson O. Goulart, “Processo Constituinte e Arranjo Federativo,” 
Lua Nova: Revista de Cultura e Política, 2013, 185–215, https://doi.
org/10.1590/S0102-64452013000100007. 

186 Francisco Whitaker et al., Cidadão Constituinte: A Saga das Emen-
das Populares (Rio de Janeiro: Paz e Terra, 1989).

187 Rocha, “Genealogia da Constituinte,” 57.

http://bibliotecadigital.fgv.br/dspace/handle/10438/10959
http://bibliotecadigital.fgv.br/dspace/handle/10438/10959
https://doi.org/10.1590/S0102-69092006000200003
https://doi.org/10.1590/S0102-69092006000200003
https://doi.org/10.1590/S0102-64452013000100004
https://revistaepoca.globo.com/Revista/Epoca/0,,EDR79233-5856,00.html
https://revistaepoca.globo.com/Revista/Epoca/0,,EDR79233-5856,00.html
https://doi.org/10.1590/S0102-64452013000100007
https://doi.org/10.1590/S0102-64452013000100007


328   |   OSCAR VILHENA VIEIRA

188 Raymundo Faoro, Assembleia Constituinte: A Legitimidade Recupe-
rada (São Paulo: Brasiliense, 1981). 

189 Rocha, “Genealogia da Constituinte,” 64.

190 Ibid., 63.

191 Adriano Pilatti, A Constituinte de 1987-1988: Progressistas, Conser-
vadores, Ordem Econômica e Regras do Jogo (Rio de Janeiro: Editora 
PUC-Rio: Editora Lumen Juris, 2008), 23-24. 

192 Ibid., 28.

193 Ibid., 49-52.

194 Miguel Reale Júnior, “Pacto Por Ações Concretas,” Folha de S.Paulo, 
October 11, 2003, https://www1.folha.uol.com.br/fsp/opiniao/
fz1110200309.htm. 

195 According to Pilatti, six of the eight commissions were led by the 
progressive politicians José Paulo Bisol, Egídio Ferreira Lima, José 
Serra, Severo Gomes, Almir Gabriel, and Artur da Távola. One was 
led by the moderate José Richa and one by the conservative Prisco 
Viana. At the level of the subcommittees, the distribution was more 
balanced. 12 were led by progressives, 11 by conservatives, and one 
by a moderate (Pilatti, A Constituinte de 1987-1988, 64-65)

196 André Magalhães Nogueira, “Assembleia Nacional Constituinte de 
1987-88,” in Atlas Histórico do Brasil, ed. Alzira Alves Abreu (Rio 
de Janeiro: Editora FGV, 2016), https://atlas.fgv.br/verbete/5742.

197 Pilatti, A Constituinte de 1987-1988, 151.

198 Ibid., 191.

199 Goulart, “Processo Constituinte e Arranjo Federativo,” 186.

https://www1.folha.uol.com.br/fsp/opiniao/fz1110200309.htm
https://www1.folha.uol.com.br/fsp/opiniao/fz1110200309.htm
https://atlas.fgv.br/verbete/5742


BATTLE OF POWERS   |   329

200 Pilatti, A Constituinte de 1987-1988, 222.

201 Ibid., 306.

202 Lêda Boechat Rodrigues, História do Supremo Tribunal Federal, vol. 
1 (Rio de Janeiro: Civilização Brasileira, 1965), 1.

203 Alfred C. Stepan, The Military in Politics: Changing Patterns in Bra-
zil (Princeton: Princeton University Press, 2015).

204 The Supreme Court’s involvement in this episode was not official, 
according to statements made by Justice Sydney Sanches in an inter-
view that is part of the Oral History of the Federal Supreme Court 
Project. When news came that President-elect Tancredo Neves had 
died, doubt arose whether José Sarney, President-elect Tancredo 
Neves’ running mate, or Ulysses Guimarães, who was President of 
the Chamber of Deputies at the time, should assume the presidency 
of the nation. The justices of the Court decided to meet in case they 
were asked for an official position on how the transition should 
transpire. In the end, the question was not formally brought to the 
Court but, according to his interview, former Justice Sydney Sanches 
suspected that the justices’ position was taken seriously and could 
be considered a sort of informal consultation. (Fernando de Castro 
Fontainha, Marco Aurélio Vannucchi Leme de Mattos, and Leonardo 
Seiichi Sasada Sato, História Oral do Supremo [1988-2013] – Sydney 
Sanches (FGV DIREITO RIO, 2015), 112–16, http://bibliotecadigital.
fgv.br:80/dspace/handle/10438/13671.)

205 Oscar Vilhena Vieira, “Supremocracia,” Revista Direito GV 4, no. 2 
(2008): 441–63. 

206 The 1988 Constitution greatly expanded the range of actors who 
possess the legal standing to challenge the constitutionality of nor-
mative actions directly before the Supreme Court. Whereas only 
the Attorney General (procurador-geral) possessed such standing 
under the previous constitutional regime, the 1988 Constitution 
also conferred it to political parties, the President of the Republic, the 

http://bibliotecadigital.fgv.br:80/dspace/handle/10438/13671
http://bibliotecadigital.fgv.br:80/dspace/handle/10438/13671


330   |   OSCAR VILHENA VIEIRA

Board of Directors of the Senate, the Board of Directors of the Cham-
ber of Deputies, ] the Board of Directors of the Legislative Assembly 
or Legislative Chamber of the Federal District (Brasília), ] the gover-
nors of the 26 states and Federal District, the Federal Board of the 
Brazilian Bar Association (OAB), and to national trade unions and 
professional associations (Article 103 of the Federal Constitution).

207 The Supreme Court’s jurisprudence has largely established that 
appeals for constitutionality control can raise claims that were not 
included in the initial lawsuit. This peculiarity is grounded on the 
deduction that constitutionality control comprises an objective 
analysis of a given legal arrangement in the abstract, that is, from a 
more general plane beyond the particular dispute of the parties (the 
plaintiff and defendant). See ADI 1358-MC, Diário de Justiça da 
União (DJU) 26 Justice Sydney Sanches (Supremo Tribunal Federal 
1996). Although this rule does not exempt the Court from the obli-
gation to remain within the scope of the appeal (following Article 
490 of the Civil Procedure Code), the jurisprudence of the Court has 
loosened it. An example is the notion of unconstitutional encroach-
ment, which gives the Supreme Court justification for striking down 
as unconstitutional norms that, although not challenged in the ori-
ginal lawsuit, are bound through a logical relation to the ones that 
were and, therefore, affect the original decision. See ADI 2982, DJU 
17 Justice Gilmar Mendes (Supremo Tribunal Federal 2004).

208 Roberto Gargarella, Pilar Domingo, and Theunis Roux, Courts and 
Social Transformation in New Democracies: An Institutional Voice 
for the Poor? (Ashgate Publishing, Ltd., 2006).

209 C. Neal Tate and Torbjorn Vallinder, The Global Expansion of Judi-
cial Power (New York: NYU Press, 1995); Martin Shapiro and Alec 
Stone Sweet, On Law, Politics, and Judicialization (Oxford: Oxford 
University Press, 2002).

210 This is the central thesis of Ran Hirschl, Towards Juristocracy: The 
Origins and Consequences of the New Constitutionalism (Cambridge, 
Mass.: Harvard University Press, 2009). The threat that democracy 



BATTLE OF POWERS   |   331

can pose to market logic is also analyzed in Robert D. Cooter, 
“Decentralized Law for a Complex Economy: The Structural Appro-
ach to Adjudicating the New Law Merchant,” University of Pennsyl-
vania Law Review 144, no. 5 (1996): 1643–96.

211 Hirschl, Towards Juristocracy: The Origins and Consequences of the 
New Constitutionalism.

212 Antoine Garapon, Le Gardien Des Promesses: Justice et Démocratie 
(Odile Jacob, 1996).

213 Constituição Dirigente e Vinculação do Legislador: Contributo para 
a Compreensão das Normas Constitucionais Programáticas, 2. ed 
(Coimbra: Coimbra Editora, 2001).

214 Ginsburg, Judicial Review in New Democracies: Constitutional Courts 
in Asian Cases; Vieira, Direitos Fundamentais: Uma Leitura da Juris-
prudência do STF.

215 Vieira, A Constituição e Sua Reserva de Justiça: Um Ensaio Sobre os 
Limites Materiais ao Poder de Reforma.

216 Virgílio Afonso da Silva, A Constitucionalização do Direito: Os Direi-
tos Fundamentais nas Relações entre Particulares, 1. ed., 3. tir, Teo-
ria & Direito Público (São Paulo, SP: Malheiros Editores, 2011) 
also Gustavo Binenbojm, A Nova Jurisdição Constitucional Brasi-
leira: Legitimidade Democrática e Instrumentos de Realização, 3. ed., 
rev. ampl. e atualizada de acordo com a Emenda Constitucional n. 
45/2004 (Rio de Janeiro: Renovar, 2010).

217 Nuno Garoupa and Tom Ginsburg, Judicial Reputation: A Com-
parative Theory (Chicago; London: University of Chicago Press, 
2015), chap. 1.

218 Marcos Paulo Verissimo, “A Constituição de 1988, vinte anos depois: 
Suprema corte e Ativismo judicial ‘à brasileira,’” Revista Direito GV 
4, no. 2 (July 1, 2008): 407-40.



332   |   OSCAR VILHENA VIEIRA

219 Joaquim Falcão, Pablo de Camargo Cerdeira e Diego Werneck Argue-
lhes, “I Relatório do Supremo em Números: O múltiplo Supremo.” 
Revista de Direito Administrativo, Rio de Janeiro, v. 262, 399-452, 
2013.

220 Marcos Paulo Verissimo, “A Constituição de 1988, vinte anos depois,” 
op. cit., 419.

221 Dimitri Dimoulis and Soraya Gasparetto Lunardi, “Definição da 
Pauta no Supremo Tribunal Federal e (Auto)Criação do Processo 
Objetivo,” Anais do XVII Congresso Nacional do CONPEDI, 2008, 
4357–77.

222 Since the introduction of the general applicability principle, the 
Supreme Court has ventured into analyzing the merit of extraordi-
nary appeals if it finds they possess some economic, social, politi-
cal, or legal relevance that transcends the interests of the parties in 
the lawsuit (in terms of Article 102, § 3, CF, introduced by Consti-
tutional Amendment 45/2004 that is regulated by Article 534-A of 
Code of Civil Procedure (CPC)/73, currently Article 1035, caption 
and § 1 of CPC/15). The creation of this additional prerequisite fil-
ters access to the Supreme Court by requiring a finding of relevance 
that is also the competence of the Supreme Court itself.

223 The introduction of the binding precedent principle made it pos-
sible for the Supreme Court, after repeated decisions on the same 
legal question, to issue a pronouncement that obliges the public 
administration and other organs of the judiciary to follow its juris-
prudence. This principle differs from precedents in general because 
it is not merely a recommendation. Failure to comply with a bin-
ding precedent is subject to direct review by the Supreme Court 
(Article 103-A of the Federal Constitution, also introduced by 
Constitutional Amendment 45/2004).

224 The author of an amicus curiae brief, although not a party to the 
lawsuit, seeks to provide information relevant to the dispute (Arti-
cle 138 of the Civil Procedure Code). If the traditional notion of 



BATTLE OF POWERS   |   333

amicus curiae is to allow third parties to furnish useful, neutral 
information to help reach a well-grounded decision (see Cassio 
Scarpinella Bueno, Amicus Curiae no Processo Civil Brasileiro: Um 
Terceiro Enigmático (São Paulo: Saraiva, 2006)), nowadays it is 
widely understood as a means for civil society and other interest 
groups to participate in the legal process in defense of their priori-
ties (see, for the Brazilian case, Eloisa Machado de Almeida, “Socie-
dade Civil e Democracia: A Participação da Sociedade Civil Como 
Amicus Curiae no Supremo Tribunal Federal,” 2006).

225 In putting the table together, parties were aggregated only when 
they changed name, not when they merged with another existing 
party. Hence, the PFL, which changed its name to the Democrat 
Party (DEM) in 2007, was referred to as PFL/DEM. The PCB, 
which changed its name in 1992 to the Socialist People’s Party 
(PPS), is referred to as PCB/PPS. Lastly, the PDC, which in 1995 
changed its name to the Christian Social Democrat Party (PSDC) is 
called PDC/PSDC (although it does not appear in the table because 
fewer than ten of its ADIS motions were taken up). The infor-
mation on party names was obtained from the Superior Election 
Court website (http://www.tse.jus.br/arquivos/tse-historico-parti-
dos-politicos, last accessed June 22, 2018).

226 Jeferson Mariano Silva, Jurisdição Constitucional no Brasil 
(1988-2016). Harvard Dataverse, 2017. Database available at: 
http://doi.org/10.7910/DVN/LIH0FS, last accessed June 22, 2018. 
The database contains information on all the direct actions of 
unconstitutionality (ADI) from October 5, 1988, until December 
31, 2016, according to the filing date of the initial motion given by 
the trial progress webpage on the Supreme Court’s website.

227 Data prior to 1988 is not available on the Supreme Court website. 
The data was obtained from Carlos Mário da Silva Velloso, “Do 
Poder Judiciário: Como Torná-lo Mais Ágil e Dinâmico: Efeito 
Vinculante e Outros Temas,” Revista de Direito Administrativo 212 
(1998): 7-26.

http://www.tse.jus.br/arquivos/tse‑historico‑partidos‑politicos
http://www.tse.jus.br/arquivos/tse‑historico‑partidos‑politicos
http://doi.org/10.7910/DVN/LIH0FS


334   |   OSCAR VILHENA VIEIRA

228 Octavio Luiz Motta Ferraz, “Between Usurpation and Abdication? 
The Right to Health in the Courts of Brazil and South Africa,” in 
Transformative Constitutionalism: Comparing the Apex Courts of 
Brazil, India and South Africa, ed. Oscar Vilhena Vieira, Upendra 
Baxi, and Frans Viljoen (Pretoria: Pretoria University Law Press, 
2013), 375.

229 Mandado de Injunção (MI) 107, Justice Mauricio Correa (Supremo 
Tribunal Federal, 1990). Mandado de Injunção (MI): a Writ of 
Injunction, granted whenever the lack of regulatory provisions hin-
ders the exercise of constitutional rights and liberties in addition to 
the prerogatives inherent to nationality, sovereignty and citizenship.

230 Certain subjective rights are guaranteed by the Federal Constitu-
tion but are not completely regulated by its text. In these cases, the 
Constitution only guarantees the right in the abstract and confers 
to the legislature the duty to pass a specific law defining the regula-
tion and exercise of the right. If the National Congress fails to pass 
such a law within a reasonable period, a writ of mandamus can be 
brought by individuals or groups who, by virtue of the absence of 
an implementing law, are unable to exercise their constitutionally 
guaranteed right.

231 The factual circumstances of MI 670-ES exemplify legislative omis-
sion. The case involves the right of civil servants to strike that is 
established in Article 37, VII, of the Federal Constitution “in the 
manner and within the limits defined by a specific law.” The union 
for civil police in the state of Espírito Santo were able to file a writ 
of mandamus because the absence of a specific law denied them the 
ability to exercise this right.

232 In the absence of a legal provision, two extreme positions regarding 
the motion are possible: on one side is the position that its objective 
would be to effectively supply the missing norm, that is, the objec-
tive of the writ of mandamus would be to request that the judiciary 
effectively guarantee the right by setting out the parameters for its 
exercise; on the other side is the position that the judiciary is not 



BATTLE OF POWERS   |   335

authorized to supply the regulatory norm. Following this ratio-
nale, the objective of the writ of mandamus would be merely to 
request a declaration from the judiciary that the regulation from 
the competent organ is overdue (a declaração de mora legislativa) 
as a means to provoke or pressure the body to pass the specific law. 
For an analysis of these positions and defense of the former, see 
José Afonso da Silva, Curso de Direito Constitucional Positivo. Rev. 
e atual. (São Paulo: Malheiros, 2017), 452.

233 Reversing its previous jurisprudence, the Supreme Court establi-
shed that, in the absence of a specific regulating law, the judiciary 
has the competence to issue the parameters for the exercise of the 
right in question. In the specific case before the Court, it ruled that 
until the legislature passed a specific law, the right to strike of civil 
servants would be regulated by the law governing the right to strike 
of workers in general (Law no. 7783/89) (MI 670, Justice Maurício 
Corrêa (Supremo Tribunal Federal 2007).

234 ADI 239, Justice Dias Toffoli (Supremo Tribunal Federal 2014).

235 ADI 223, Justice Paulo Brossard (Supremo Tribunal Federal 1990).

236 “Provisory Measure 173,” Pub. L. No. 173 (1990), http://www.pla-
nalto.gov.br/ccivil_03/mpv/1990-1995/173.htm. 

237 MS 21564, Justice Octavio Gallotti 17019 (Supremo Tribunal Fede-
ral 1992).

238 ADI 926, Justice Sydney Sanches (Supremo Tribunal Federal 1994).

239 ADI 926, Justice Sydney Sanches (Supremo Tribunal Federal 1994).

240 Recurso Extraordinário (RE) 271286, Justice Celso de Mello 
(Supremo Tribunal Federal 2000). Recurso Extraordinário (RE) – 
Extraordinary Appeal: an appeal to the STF in cases of violation of 
constitutional norms by superior courts.

http://www.planalto.gov.br/ccivil_03/mpv/1990-1995/173.htm
http://www.planalto.gov.br/ccivil_03/mpv/1990-1995/173.htm


336   |   OSCAR VILHENA VIEIRA

241 Octavio Luiz Motta Ferraz, “Harming the Poor through Social 
Rights Litigation: Lessons from Brazil,” Texas Law Review 89 
(2010): 1643.

242 ADI 3197, Justice Celso de Mello (Supremo Tribunal Federal 2012).

243 ADPF 186, Justice Ricardo Lewandowski (Supremo Tribunal Fede-
ral 2012).

244 ADI 3137, Justice Ricardo Lewandowski (Supremo Tribunal Fede-
ral 2007).

245 ADPF 54, Justice Marco Aurélio (Supremo Tribunal Federal 2012).

246 HC 82424, Justice Moreira Alves (Supremo Tribunal Federal 2003).

247 ADI 4815, Justice Cármen Lúcia (Supremo Tribunal Federal 2015).

248 ADI 1969, Justice Ricardo Lewandowski (Supremo Tribunal Fede-
ral 2007).

249 Petição (Pet) 3388, Justice Ayres Britto (Supremo Tribunal Federal 
2009). Petição (Pet) – Right of Petition: general procedural remedy 
used to inform or claim something at the STF.

250 Vieira, Baxi, and Viljoen, Transformative Constitutionalism.

251 Adriana Ancona de Faria, O Ativismo Judicial do STF no Campo 
Político-Eleitoral: Riscos Antidemocráticos (PhD Thesis, Pontifícia 
Universidade Católica de São Paulo, 2013).

252 ADI 1351 and ADI 1354, Justice Marco Aurélio (Supremo Tribunal 
Federal 2006).

253 MS 26602, Justice Eros Grau (Supremo Tribunal Federal 2008); MS 
26603, Justice Celso de Mello (Supremo Tribunal Federal 2007); 
MS 26604, Justice Cármen Lúcia (Supremo Tribunal Federal 2008).



BATTLE OF POWERS   |   337

254 ADPF 132 and ADI 4277, Justice Ayres Britto (Supremo Tribunal 
Federal 2011).

255 ADPF 187 and ADI 4274, Justice Celso de Mello (Supremo Tribu-
nal Federal 2011).

256 ADI 4815, Justice Cármen Lúcia (Supremo Tribunal Federal 2015).

257 ADPF 54, Justice Marco Aurélio (Supremo Tribunal Federal 2012).

258 HC 124306, Justice Marco Aurélio (Supremo Tribunal Federal 
2016).

259 The Ficha Limpa Law (“clean sheet or record,” also known as the 
Conditions of Ineligibility Law), which dates back to 1990, dis-
qualifies candidates who have been removed from office, resigned 
in order to avoid removal, or have been convicted of a crime by a 
panel of judges (more than one) from running for office for eight 
years, even if the conviction was still under appeal. (“Ficha Limpa 
Law,” Pub. L. No. LCP 135 (2010), http://www.planalto.gov.br/cci-
vil_03/leis/lcp/lcp135.htm.)

260 Ação Direta de Constitucionalidade (ADC) 29, ADC 30 and ADI 
4578, Justice Luiz Fux (Supremo Tribunal Federal 2012). Ação 
Direta de Constitucionalidade (ADC): Direct Action of Constitu-
tionality of federal and state laws or normative acts to impede fur-
ther challenges to a law already considered constitutional by the 
Supreme Federal Tribunal.

261 Medida Cautelar em Ação Cautelar (AC-MC) 4039, Justice Teori 
Zawascki (Supremo Tribunal Federal 2015). Medida Cautelar em 
Ação Cautelar (AC-MC): Precautionary Injunction in Precautio-
nary Action.

262 AC-MC 4070, Justice Teori Zawascki (Supremo Tribunal Federal 
2016).

http://www.planalto.gov.br/ccivil_03/leis/lcp/lcp135.htm
http://www.planalto.gov.br/ccivil_03/leis/lcp/lcp135.htm


338   |   OSCAR VILHENA VIEIRA

263 ADI 5526 and ADPF 402, Justice Marco Aurélio (Supremo Tribu-
nal Federal 2016).

264 Medida Cautelar em Mandado de Segurança (MS-MC) 34070, Jus-
tice Gilmar Mendes (Supremo Tribunal Federal 2016); MS-MC 
34609, Justice Celso de Mello (Supremo Tribunal Federal 2017). 
Medida Cautelar em Mandado de Segurança (MS-MC): Precautio-
nary Injunction in a Writ of Mandamus issued to protect a clear 
and certain right, when such right is not protected by habeas corpus 
or habeas data, whenever the party responsible for the illegal action 
or abuse of power is a public authority or an agent of a legal entity 
performing governmental duties.

265 ADC-MC 43, Justice Marco Aurélio (Supremo Tribunal Federal 
2018).

266 AP 470, Justice Joaquim Barbosa (Supremo Tribunal Federal 2012).

267 AP 470, Justice Joaquim Barbosa (Supremo Tribunal Federal 2012).

268 Prosecuting defendants individually has significant consequences 
because the cases, excepting those whose position of authority brings 
them under the Supreme Court’s direct jurisdiction, will be tried in 
normal courts. If the defendants are tried together, all the trials are 
combined and go before the Supreme Court. In 2014, the Court 
made it known that trying defendants individually should be con-
sidered the general rule, that is, it came to the understanding that it 
should exercise its jurisdiction only over high-level authorities.

269 MS-MC 34070, Justice Gilmar Mendes (Supremo Tribunal Federal 
2016).

270 MS-MC 34609, Justice Celso de Mello (Supremo Tribunal Federal 
2017).

271 Diego Werneck Arguelhes and Leandro Molhano Ribeiro, “Minis-
tocracia: O Supremo Tribunal Individual e o Processo Democrático 



BATTLE OF POWERS   |   339

Brasileiro,” Novos Estudos CEBRAP 37, no. 1 (April 2018): 13–32, 
https://doi.org/10.25091/s01013300201800010003.

272 This graph has been drafted for the original edition of this book, 
which was published in Portuguese in 2018. In 2020, a new inter-
face has been released by the Court to display statistics about pen-
ding cases and issued decisions, and the former interface has been 
discontinued. The change has been a consequence of an alleged 
update on the Court’s technological resources. While preparing the 
graphics for the English edition, in 2023, a mismatch has been noti-
ced between some numbers displayed in the old interface and the 
numbers available now, regarding the same period of time. Now, 
the data shows even more monocratic decisions in the same period. 
A choice has been made to keep the information as originally dis-
played. Nevertheless, the difference between the numbers does not 
affect the conclusions, since the point of showing the data was to 
illustrate the huge number of monocratic decisions.

273 ADPF 378, Justice Marco Aurélio (Supremo Tribunal Federal 
2015).

274 ADPF 378, Justice Edson Fachin (Supremo Tribunal Federal 2015).

275 With the initiation of impeachment proceedings, it was necessary 
to elect a Special Commission. The Impeachment Law (Law no. 
1079.50), however, failed to establish the precise voting procedure 
(that is, whether the vote should be secret or open). For strategic 
reasons, the President of the Chamber of Deputies at the time, Edu-
ardo Cunha, decided that the vote would be secret and that voting 
for write-in candidates not nominated by party leaders would be 
allowed. Following these criteria, and despite the commotion it 
caused in the Chamber of Deputies, the election was carried out 
and 39 members of Congress, write-in candidates from the oppo-
sition, were chosen to form the Special Commission. Because of 
the controversy, Justice Edson Fachin issued a preliminary injunc-
tion on December 8, 2015, suspending the election on the basis of 
ADPF 378. In considering the merits the following week, a majority 

https://doi.org/10.25091/s01013300201800010003


340   |   OSCAR VILHENA VIEIRA

of the justices on the Court determined that the election should 
have been public and not open to write-in candidates. This deci-
sion annulled the results of the election and required a new vote. 
Talita Abrantes, “Oposição vence eleição para formar comissão 
do impeachment.” Exame, December 8, 2015, available at https://
exame.com/brasil/oposicao-vence-votacao-para-formar-comissao-
-do-impeachment/. Last accessed June 22, 2018; and ADPF 378, 
Justice Edson Fachin (Supremo Tribunal Federal 2015).

276 ADPF 378, Justice Edson Fachin (Supremo Tribunal Federal 2015).

277 AC 4070, Justice Teori Zawascki (Supremo Tribunal Federal 2016).

278 The individual decision of Justice Teori Zavascki (subsequently 
endorsed by the Supreme Court) concluded that the exceptional 
removal from office of Eduardo Cunha was justified because the 
investigations into Cunha were not being directed by the Supreme 
Court, meaning Cunha’s position in Congress gave him access to 
mechanisms he could employ to impede the investigations, thus 
putting them in jeopardy. Moreover, Justice Zavascki found that 
allowing Cunha to remain in office would offend the dignity of 
Congress as an institution, especially when it was for Congress, 
many of whose members were under investigation, to determine 
whether or not they could be imprisoned (AC 4070, Justice Teori 
Zawascki (Supremo Tribunal Federal 2016).

279 ADI 5526, Justice Edson Fachin (Supremo Tribunal Federal 2018).

280 HC 126.292, Justice Teori Zawascki (Supremo Tribunal Federal 
2016).

281 HC 84078, Justice Eros Grau (Supremo Tribunal Federal 2009).

282 HC 68726, Justice Néri da Silveira (Supremo Tribunal Federal 
1991).

283 HC 84078, Justice Eros Grau (Supremo Tribunal Federal 2010).

https://exame.com/brasil/oposicao-vence-votacao-para-formar-comissao-do-impeachment/
https://exame.com/brasil/oposicao-vence-votacao-para-formar-comissao-do-impeachment/
https://exame.com/brasil/oposicao-vence-votacao-para-formar-comissao-do-impeachment/


BATTLE OF POWERS   |   341

284 HC 126292, Justice Teori Zawascki (Supremo Tribunal Federal 
2016).

285 There are two actions of constitutionality control before the Court 
(ADCs 43 and 44) in which this matter is discussed. In October 
2016, the Court issued preliminary decisions for both actions 
reaffirming its understanding that provisory execution of the pri-
son sentence is permissible, but examination of the merits is still 
pending. Ever since the Court rapporteur in these cases, Marco 
Aurélio, authorized the case to go to judgment in December 2017, 
the President of the Court, Justice Cármen Lúcia, has been under 
significant pressure to schedule it on the docket. After prolonged 
resistance, instead of the two actions of constitutional control on 
provisory execution of sentences, she included the habeas corpus 
involving the imprisonment of former President Lula.

286 Konrad Hesse, Escritos de Derecho Constitucional (Madrid: Centro 
de Estudios Constitucionales, 1983).

287 ADI 239, Justice Dias Toffoli (Supremo Tribunal Federal 2014).

288 Luciana Oliveira Ramos et al., “Relatório ICJ Brasil” (São Paulo: 
Fundação Getulio Vargas, 2017).

289 I would like to thank my colleagues and friends Adriana Ancona 
de Faria, Theo Dias, Alaor Leite and Ademar Borges, for the long 
and enriching dialogue on militant democracy. Special thanks go to 
Ana Laura Barbosa, responsible for the collection and aggregation 
of data presented in this work, as well as for a careful reading of the 
first version of this text. Finally, I thank the FFHC, in the person 
of Sergio Fausto, for the good provocation to reflect, debate and 
write about militant democracy. The original version of this text 
was published in the Brazilian edition of the Journal of Democracy, 
2023. 

290 The expression “democratic rule of law” is a direct translation of 
article 1o. of the 1988 Brazilian Federal Constitution: “A República 



342   |   OSCAR VILHENA VIEIRA

Federativa do Brasil, formada pela união indissolúvel dos Estados 
e Municípios e do Distrito Federal, constitui-se em Estado Demo-
crático de Direito e tem como fundamentos [...]”; when refering 
to the Brazilian legislation, the expression “democratic rule of law” 
will be used. 

291 David Landau, “Abusive Constitutionalism,” U.C. Davis Law Review 
47, no. 1 (November 2013): 189; Kim Lane Scheppele, “Autocratic 
Legalism,” The University of Chicago Law Review 85, no. 2 (March 
2018): 545–84.

292 Oscar Vilhena Vieira, Rubens Glezer and Ana Laura Barbosa, 
“Infralegalismo Autoritário: A Estratégia do Governo Bolsonaro 
para Implementar Sua Agenda Iliberal Sem Apoio no Legislativo,” 
in Estado de Direito e Populismo Autoritário: Erosão e Resistência 
Institucional no Brasil (2018-22), ed. Oscar Vilhena Vieira et al. 
(São Paulo: FGV DIREITO SP, 2023), 29–68.

293 Folha de S.Paulo, “Ato por Cartas Une Sociedade com Falas Duras 
pela Democracia e Contra Golpismo de Bolsonaro; Siga,” August 
11, 2022, https://aovivo.folha.uol.com.br/poder/2022/08/11/6185-
-cartas-pela-democracia-tem-atos-simultaneos-pelo-pais-siga.shtml.

294 Karl Loewenstein, “Autocracy Versus Democracy in Contempo-
rary Europe, I,” American Political Science Review 29, no. 4 (August 
1935): 571–93, https://doi.org/10.2307/1947789.

295 Karl Loewenstein, “Militant Democracy and Fundamental Rights, 
I,” American Political Science Review 31, no. 3 (1937): 417–32; Karl 
Loewenstein, “Militant Democracy and Fundamental Rights, II,” 
American Political Science Review 31, no. 4 (August 1937): 638–58. 
https://doi.org/10.2307/1948103.

296 Hans Kelsen, The Essence and Value of Democracy, ed. Nadia Urbi-
nati and Carlo Invernizzi Accetti, trans. Brian Graf (Lanham: Row-
man & Littlefield Publishers, 2013).

https://aovivo.folha.uol.com.br/poder/2022/08/11/6185-cartas-pela-democracia-tem-atos-simultaneos-pelo-pais-siga.shtml
https://aovivo.folha.uol.com.br/poder/2022/08/11/6185-cartas-pela-democracia-tem-atos-simultaneos-pelo-pais-siga.shtml
https://doi.org/10.2307/1947789
https://doi.org/10.2307/1948103


BATTLE OF POWERS   |   343

297 Loewenstein, “Militant Democracy and Fundamental Rights, I;” 
João Gabriel Madeira Pontes, “Democracia Militante em Tempos de 
Crise,” May 26, 2020, https://www.bdtd.uerj.br:8443/handle/1/18005. 

298 Nicolau Maquiavel, Discursos sobre a Primeira Década de Tito Lívio 
(Lisboa: Sílabo, 2010), 33–6.

299 Alexander Hamilton, James Madison, and John Jay, “Federalist No. 
10,” in The Federalist Papers, ed. Alexander Hamilton, James Madi-
son, and John Jay (New York: Palgrave Macmillan US, 2009), 49–54.

300 Carl Schmitt, Teoría de la Constitución, Alianza Universidad Textos 
57 (Madrid: Alianza Editorial, 1982), 119.

301 Karl Dietrich Bracher, The German Dictatorship: The Origins, Struc-
ture, and Consequences of National Socialism (Harmondsworth: 
Penguin Books, 1991), 245.

302 Seymour Martin Lipset, “Some Social Requisites of Democracy: 
Economic Development and Political Legitimacy,” American Poli-
tical Science Review 53, no. 1 (March 1959): 69–105, https://doi.
org/10.2307/1951731; Adam Przeworski and Fernando Limongi, 
“Modernization: Theories and Facts,” World Politics 49, no. 2 (1997): 
155–83.

303 Bastiaan Rijpkema, Militant Democracy: The Limits of Democratic 
Tolerance (London; New York: Routledge, 2018), 34.

304 Karl Popper, The Open Society and Its Enemies, Vol. 02 (London: 
Routledge, 2011), 581, Chap. 7, FN 4.

305 1 BvB 1/51, First Senate (Federal Constitutional Court of Germany, 
1952).

306 1, 1970, (Federal Constitutional Court of Germany, 1970).

307 2 BvB 1/01 (Federal Constitutional Court of Germany, 2003).

https://www.bdtd.uerj.br:8443/handle/1/18005
https://doi.org/10.2307/1951731
https://doi.org/10.2307/1951731


344   |   OSCAR VILHENA VIEIRA

308 Samuel Huntington, S. P. The Third Wave: Democratization in the 
Late Twentieth Century. Vol. 4. (Oklahoma: University of Oklahoma 
Press, 1993).

309 Pauline Kuss, The Principle of Defensive Democracy in Action 
(Munich: GRIN Verlag, 2014); Dieter Grimm, Constitutionalism: 
Past, Present, and Future (Oxford: Oxford University Press, 2016).

310 Oscar Vilhena Vieira, Upendra Baxi, and Frans Viljoen, Transforma-
tive Constitutionalism: Comparing the Apex Courts of Brazil, India, 
and South Africa (Pretoria: Pretoria University Law Press, 2013).

311 Larry Diamond, “Facing up to the Democratic Recession,” Jour-
nal of Democracy 26, no. 1 (2015): 141–55; Aziz Huq and Tom 
Ginsburg, “How to Lose a Constitutional Democracy,” UCLA Law 
Review 65, no. 1 (2018): 78–169; Steven Levitsky and Daniel Ziblatt, 
How Democracies Die (Portland: Broadway Books, 2018).

312 Rijpkema, Militant Democracy.

313 Jan-Werner Müller, “Citizens as Militant Democrats, or: Just How 
Intolerant Should the People Be?,” Critical Review 34, no. 1 (2022): 
85–98.

314 John Hart Ely, Democracy and Distrust: A Theory of Judicial Review 
(Cambridge, Mass.: Harvard University Press, 1980); Stephen Hol-
mes, Passions and Constraint: On the Theory of Liberal Democracy 
(Chicago: University of Chicago Press, 1995); Oscar Vilhena Vieira, 
“O STF e a Democracia Militante no Brasil,” Journal of Democracy 
12, no. 1, (June 2023): 7–55.

315 Arend Lijphart, Patterns of Democracy: Government Forms and 
Performance in Thirty-Six Countries (New Haven: Yale University 
Press, 1999).

316 Sérgio Abranches, Presidencialismo de Coalizão: Raízes e Evolução 
do Modelo Político Brasileiro (São Paulo: Cia. das Letras, 2018); 



BATTLE OF POWERS   |   345

Argelina Maria Cheibub Figueiredo and Fernando Papaterra 
Limongi Neto. Executivo e Legislativo na Nova Ordem Constitucio-
nal (Rio de Janeiro, São Paulo: Editora FGV, FAPESP, 1999).

317 Oscar Vilhena Vieira, “Supremocracia,” Revista Direito GV 4, no. 2 
(2008): 441–63; Oscar Vilhena Vieira, A Constituição e Sua Reserva 
de Justiça: Uma Teoria Sobre os Limites Materiais ao Poder de 
Reforma (São Paulo: WMF Martins Fontes, 2023).

318 Oscar Vilhena Vieira, A Batalha dos Poderes (São Paulo: Cia. das 
Letras, 2018), 174.

319 Ademar Borges and Oscar Vilhena Vieira, “Democracia Militante 
e a Quadratura do Círculo,” JOTA Info (blog), February 16, 2023, 
https://www.jota.info/opiniao-e-analise/artigos/democracia-mili-
tante-e-a-quadratura-do-circulo-16022023.

320 Ricardo Barbosa and Guilherme Casarões, “Statecraft under 
God: Radical Right Populism Meets Christian Nationalism in 
Bolsonaro’s Brazil,” Millennium 50, no. 3 (July 1, 2022): 669–99, 
https://doi.org/10.1177/03058298221110922.

321 Ricardo Barbosa and Guilherme Casarões, “Statecraft under 
God: Radical Right Populism Meets Christian Nationalism in 
Bolsonaro’s Brazil,” Millennium 50, no. 3 (July 1, 2022): 669–99, 
https://doi.org/10.1177/03058298221110922.

322 Marco Aurélio Ruediger and Amaro Grassi, Desinformação Online e 
Eleições no Brasil: A Circulação de Links sobre a Desconfiança no Sis-
tema Eleitoral Brasileiro no Facebook e no YouTube (Rio de Janeiro: 
FGV DAPP, 2020).

323 Marcos Nobre, Limites da Democracia: De Junho de 2013 ao Governo 
Bolsonaro (São Paulo: Todavia, 2022).

324 Oscar Vilhena Vieira, Rubens Glezer, and Ana Laura Pereira Bar-
bosa. “Infralegalismo Autoritário.”

https://www.jota.info/opiniao-e-analise/artigos/democracia-militante-e-a-quadratura-do-circulo-16022023
https://www.jota.info/opiniao-e-analise/artigos/democracia-militante-e-a-quadratura-do-circulo-16022023
https://doi.org/10.1177/03058298221110922
https://doi.org/10.1177/03058298221110922


346   |   OSCAR VILHENA VIEIRA

325 Folha de S.Paulo, ‘“Por Mim Colocava Esses Vagabundos Todos 
na Cadeia, começando no STF,’ Diz Weintraub em Vídeo,” May 22, 
2020, https://www1.folha.uol.com.br/poder/2020/05/por-mim-
colocava-esses-vagabundos-todos-na-cadeia-comecando-no-stf-
diz-weintraub-em-video.shtml.

326 Folha de S.Paulo, “Bastam Um Soldado e Um Cabo para Fechar 
STF, Disse Filho de Bolsonaro em Vídeo,” October 21, 2018, 
https://www1.folha.uol.com.br/poder/2018/10/basta-um-soldado-e-
um-cabo-para-fechar-stf-disse-filho-de-bolsonaro-em-video.shtml.

327 Iris Costa, “Bolsonaro Mandou FAB Sobrevoar STF para Quebrar 
Vidraças, Diz Jungmann,” Congresso em Foco, 2021, https://con-
gressoemfoco.uol.com.br/projeto-bula/reportagem/bolsonaro-man-
dou-fab-sobrevoar-stf-para-quebrar-vidracas-diz-jungmann/.

328 Poder 360, “Bolsonaro Diz Respeitar Constituição, Mas Afirma: STF 
Pode Sofrer ‘Aquilo que Não Queremos,’” September 7, 2021, https://
www.poder360.com.br/brasil/bolsonaro-diz-respeitar-constituicao-
mas-alerta-stf-pode-sofrer-aquilo-que-nao-queremos/.

329 Clarissa Oliveira, “TSE Veta Coronel Militante e Reacende Briga 
de Bolsonaro com o Judiciário,” VEJA, August 8, 2022, https://veja.
abril.com.br/coluna/clarissa-oliveira/tse-veta-coronel-militante-rea-
cende-briga-de-bolsonaro-com-o-judiciario/.

330 Vieira, A Batalha dos Poderes, 177 and 178; Daniel Sarmento, “Legados 
do STF em Tempos de Bolsonarismo: Contendo Boiadas sem Indi-
vidualismo,” O Globo, 2023, https://oglobo.globo.com/blogs/fumus-
boni-iuris/post/2023/04/daniel-sarmento-legados-do-stf-em-tempos-
de-bolsonarismo-contendo-boiadas-sem-individualismo.ghtml.

331 Vieira, A Batalha dos Poderes, 207.

332 Oscar Vilhena Vieira, Rubens Glezer, and Ana Laura Pereira Bar-
bosa, “Supremocracia e Infralegalismo Autoritário,” Novos Estudos 
CEBRAP 41 (January 9, 2023): 591–605.

https://www1.folha.uol.com.br/poder/2020/05/por-mim-colocava-esses-vagabundos-todos-na-cadeia-comecando-no-stf-diz-weintraub-em-video.shtml
https://www1.folha.uol.com.br/poder/2020/05/por-mim-colocava-esses-vagabundos-todos-na-cadeia-comecando-no-stf-diz-weintraub-em-video.shtml
https://www1.folha.uol.com.br/poder/2020/05/por-mim-colocava-esses-vagabundos-todos-na-cadeia-comecando-no-stf-diz-weintraub-em-video.shtml
https://www1.folha.uol.com.br/poder/2018/10/basta-um-soldado-e-um-cabo-para-fechar-stf-disse-filho-de-bolsonaro-em-video.shtml
https://www1.folha.uol.com.br/poder/2018/10/basta-um-soldado-e-um-cabo-para-fechar-stf-disse-filho-de-bolsonaro-em-video.shtml
https://congressoemfoco.uol.com.br/projeto-bula/reportagem/bolsonaro-mandou-fab-sobrevoar-stf-para-quebrar-vidracas-diz-jungmann/
https://congressoemfoco.uol.com.br/projeto-bula/reportagem/bolsonaro-mandou-fab-sobrevoar-stf-para-quebrar-vidracas-diz-jungmann/
https://congressoemfoco.uol.com.br/projeto-bula/reportagem/bolsonaro-mandou-fab-sobrevoar-stf-para-quebrar-vidracas-diz-jungmann/
https://www.poder360.com.br/brasil/bolsonaro-diz-respeitar-constituicao-mas-alerta-stf-pode-sofrer-aquilo-que-nao-queremos/
https://www.poder360.com.br/brasil/bolsonaro-diz-respeitar-constituicao-mas-alerta-stf-pode-sofrer-aquilo-que-nao-queremos/
https://www.poder360.com.br/brasil/bolsonaro-diz-respeitar-constituicao-mas-alerta-stf-pode-sofrer-aquilo-que-nao-queremos/
https://veja.abril.com.br/coluna/clarissa-oliveira/tse-veta-coronel-militante-reacende-briga-de-bolsonaro-com-o-judiciario/
https://veja.abril.com.br/coluna/clarissa-oliveira/tse-veta-coronel-militante-reacende-briga-de-bolsonaro-com-o-judiciario/
https://veja.abril.com.br/coluna/clarissa-oliveira/tse-veta-coronel-militante-reacende-briga-de-bolsonaro-com-o-judiciario/
https://oglobo.globo.com/blogs/fumus-boni-iuris/post/2023/04/daniel-sarmento-legados-do-stf-em-tempos-de-bolsonarismo-contendo-boiadas-sem-individualismo.ghtml
https://oglobo.globo.com/blogs/fumus-boni-iuris/post/2023/04/daniel-sarmento-legados-do-stf-em-tempos-de-bolsonarismo-contendo-boiadas-sem-individualismo.ghtml
https://oglobo.globo.com/blogs/fumus-boni-iuris/post/2023/04/daniel-sarmento-legados-do-stf-em-tempos-de-bolsonarismo-contendo-boiadas-sem-individualismo.ghtml


BATTLE OF POWERS   |   347

333 ADPF 607, Justice Dias Toffoli (Supremo Tribunal Federal 2022).

334 ADPF 579, Justice Edson Fachin (Supremo Tibunal Federal 2020).

335 ADPF 581, Justice Rosa Weber (Supremo Tribunal Federal 2023).

336 ADPF 559, Justice Roberto Barroso (Supremo Tribunal Federal 2022).

337 ADI 6121, Justice Marco Aurélio (Supremo Tribunal Federal 2019).

338 ADPF 622, Justice Roberto Barroso (Supremo Tribunal Federal 2021); 
ADPF 623, justice Rosa Weber (Supremo Tribunal Federal 2021); 
ADPF 747, Justice Rosa Weber (Supremo Tribunal Federal 2021).

339 ADI 6172, Justice Roberto Barroso (Supremo Tribunal Federal 2022).

340 ADI 6229, Justice Gilmar Mendes (Supremo Tribunal Federal 2020).

341 ADPF 657 and ADPF 658, Justice Ricardo Lewandowski (Supremo 
Tribunal Federal 2022).

342 ADI 6675, Justice Rosa Weber (Supremo Tribunal Federal 2021).

343 ADI 6590, Justice Dias Toffoli (Supremo Tribunal Federal 2023).

344 ADPF 787, Justice Gilmar Mendes (Supremo Tribunal Federal 2021).

345 ADI 6622, Justice Roberto Barroso (Supremo Tribunal Federal 2021).

346 ADPF 607, Justice Luiz Fux (Supremo Tribunal Federal 2020).

347 ADI 6808, Justice Cármen Lúcia (Supremo Tribunal Federal 2021).

348 ADPF 708, Justice Roberto Barroso (Supremo Tribunal Federal 2021).

349 MS 37097, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2020).



348   |   OSCAR VILHENA VIEIRA

350 ADPF 722, Justice Cármen Lúcia (Supremo Tribunal Federal 2022).

351 MI 7311, Justice Roberto Barroso (Supremo Tribunal Federal 2020); 
ADI 6457, Justice Luiz Fux (Supremo Tribunal Federal, 2020).

352 ADPF 635, Justice Edson Fachin (Supremo Tribunal Federal 2021).

353 ADI 6529, Justice Cármen Lúcia (Supremo Tribunal Federal 2020).

354 ADPF 759 and ADI 6565, Justice Edson Fachin (Supremo Tribunal 
Federal 2020).

355 ADPF 850 and ADPF 851, Justice Rosa Weber (Supremo Tribunal 
Federal 2022).

356 ADI 6351, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2020).

357 ADPF 688 and ADPF 689, Justice Marco Aurélio (Supremo Tribu-
nal Federal 2020).

358 ADPF 672, Justice Alexandre de Moraes (Supremo Tribunal Fede-
ral 2020).

359 ADI 6342, Justice Marco Aurélio (Supremo Tribunal Federal 2020).

360 ADPF 690, Justice Alexandre de Moraes (Supremo Tribunal Fede-
ral 2020).

361 ADPF 709, Justice Roberto Barroso (Supremo Tribunal Federal 2021).

362 ADPF 742, Justice Edson Fachin (Supremo Tribunal Federal 2021).

363 ADPF 714, Justice Gilmar Mendes (Supremo Tribunal Federal 2021).

364 ADI 6586 and ADI 6587, Justice Ricardo Lewandowski (Supremo 
Tribunal Federal 2020).



BATTLE OF POWERS   |   349

365 ADPF 770, Justice Ricardo Lewandowski (Supremo Tribunal Fede-
ral 2021).

366 ADPF 756, Justice Ricardo Lewandowski (Supremo Tribunal Fede-
ral 2021).

367 MS 37760, Justice Roberto Barroso (Supremo Tribunal Federal 2021).

368 ADPF 898, Justice Roberto Barroso (Supremo Tribunal Federal 2022).

369 ADPF 756, Justice Ricardo Lewandowski (Supremo Tribunal Fede-
ral 2021).

370 ADPF 756, Justice Ricardo Lewandowski (Supremo Tribunal Fede-
ral 2021).

371 Inq. 4,781, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2019).

372 ADPF 572, Justice Edson Fachin (Supremo Tribunal Federal 2020).

373 Inq. 4,781, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2021).

374 ADPF 572.

375 ADPF 572.

376 ADPF 572.

377 ADPF 572.

378 ADPF 572.

379 ADPF 572.



350   |   OSCAR VILHENA VIEIRA

380 Inq. 4,781, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2019).

381 Inq. 4,828, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2020).

382 Inq. 4,831, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2020).

383 Inq. 4,784, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2021).

384 Inq. 4,828, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2021).

385 Inq. 4,878, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2021).

386 Inq. 4,879, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2021).

387 Inq. 4,888, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2021).

388 Inq. 4,879, Justice Alexandre de Moraes (Supremo Tribunal Federal 
2023).

389 Inqs. 4,920, 4,921 e 4,922, Justice Alexandre de Moraes (Supremo 
Tribunal Federal 2023).

390 Borges and Vieira, “Democracia Militante e a Quadratura do Círculo.”

391 Luciana de Oliveira Ramos et al. “Relatório ICJBrasil 2021” (São 
Paulo: FGV DIREITO SP, 2021). 





The Woodrow Wilson International Center for Scholars 
One Woodrow Wilson Plaza

1300 Pennsylvania Ave NW

Washington, DC 20004-3027

www.wilsoncenter.org

Brazil Institute
 www.wilsoncenter.org/brazil

 @BrazilInst

 @brazilinstitute

FGV Sao Paulo Law School (FGV DIREITO SP)
Publishing Office

Rua Dr. Plínio Barreto, 365 – São Paulo – SP – CEP: 01313-020

publicacoes.direitosp@fgv.br

direitosp.fgv.br



In the context of strong political 

polarization, intensification of 

distributive conflicts and clashes 

among powers—which have permeated 

Brazilian political life in the last 

decade—, the country has experienced 

profound constitutional malaise. Oscar 

Vilhena Vieira provides us in this book 

with an analysis of the Brazilian 

institutional crises with sobriety and 

erudition. An acute observer of the 

process of constitutionalization of the 

Brazilian political life, the author points 

to the fundamental role of consensual 

political model adopted by the 1988 

Constitution to enable and defend the 

rules of the democratic order.


	_GoBack



